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WILENTZ, GOLDMAN & SPITZER P.A.
90 Woodbridge Center Drive, Suite 900
Woodbridge, New Jersey 07075
Tel.: (732) 855-6039
Fax: (732) 726-6560
Attorneys for Plaintiff
Attorney ID No. 017281995
Donna M. Jennings, Esqg.

______________________________ X
: SUPERIOR COURT OF NEW JERSEY
JACKSON TRAILS, LLC, a New : LAW DIVISION
Jersey limited liability : OCEAN COUNTY
corporation, :
DOCKET NO. :

Plaintiff,
V. : CIVIL ACTION
TOWNSHIP OF JACKSON, a New : VERIFIED COMPLAINT IN LIEU OF
Jersey municipal corporation : PREROGATIVE WRITS
and body politic; and the :
JACKSON TOWNSHIP PLANNING : MOUNT LAUREL / AFFORDABLE
BOARD, a municipal agency. : HOUSING

Defendants. :
______________________________ X

COMPLAINT

Plaintiff, Jackson Trails, LLC, by and through counsel,

complains of Defendants, the Township of Jackson and the Jackson

Township Planning Board (collectively, “Defendants”), as
follows:
PARTIES
1. Plaintiff, Jackson Trails, LLC (“Plaintiff”), 1is a

Limited Liability Company located in Ocean County, New Jersey,
with an address of 305 Main Street, Lakewood, New Jersey 08701.
2. Defendant, Township of Jackson, New Jersey (the

“Township” or “Jackson Township”), is a municipal corporation of

1
#11786707.1(170379.005)



OCN-L-002627-20 11/06/2020 12:16:25 PM Pg 2 of 21 Trans ID: LCV20202003107

the State of New Jersey, having offices at 95 West Veterans
Highway, Jackson, New Jersey.

3. Defendant, Jackson Township Planning Board (the
“Planning Board”), 1is a municipal agency organized pursuant to
N.J.S.A. 40:55D-69, with its principle place of business at 95
West Veterans Highway, Jackson, New Jersey.

PROCEDURAL HISTORY AND FACTUAL ALLEGATIONS

A, Plaintiff’s Planning Board Application

4. Plaintiff owns property located in Jackson Township’s
Residential Growth 3 zoning district (the “RG-3 Zone”) and
identified as Block 23001, Lots 22-25 and 27-29 on the Jackson
Township Tax Map, and 1is the contract purchaser of Lot 26 in
Block 23001 (collectively, the “Property”).

5. Plaintiff dintends to develop the Property as an
inclusionary residential housing development with 367 single-
family homes, 92 multi-family units, and a house of worship (the
“Development”) .

6. Notably, the construction of 92 multi-family units

would satisfy a portion of the Township’s Mount TLaurel

obligation, as described herein below.

7. On August 10, 2018, Plaintiff submitted an application
to the Planning Board seeking conditional use approval,

preliminary and final major subdivision approval, and
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preliminary and final major site plan approval for the
Development on the Property (the “Application”).

8. The Development is permitted as a conditional use in
the RG-3 Zone.

9. The Application was fully compliant with the
Township’s Land Use Ordinance, and so no bulk wvariances were
required for the Development.

10. The Application required a design waiver with respect
to lighting in order to permit a lower lighting 1level than
otherwise required by the Township’s Land Use Ordinance, as
directed by the Planning Board and its professionals.

11. The Planning Board held two (2) public hearings on the
Application on August 19, 2019 and October 7, 2019.

12. At the end of the October 7, 2019 public hearing, a
motion was made to grant preliminary major site plan and
subdivision approval of the Development.

13. A vote was then taken by the Planning Board, wherein
the motion to grant the Application was tied at four votes to
approve and four votes to deny.

14. The tied vote was a denial of the Application pursuant
to N.J.S.A. 40:55D-9(a).

15. On November 22, 2019, Plaintiff filed a Motion for
Reconsideration, requesting that the Planning Board reconsider

its decision to deny its fully-conforming application.

3
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16. On December 2, 2019, a third public hearing was held
by the Planning Board with respect to the Application.

17. The Planning Board failed to act on the Motion for
Reconsideration.

18. Later on in the public hearing, the Planning Board
adopted Resolution 2019-31, denying Plaintiff’s Application.

(See Exhibit G).

B. Plaintiff’s Federal Action and Dismissal of Count XIV

19. Plaintiff then filed a Complaint in the United States
District Court for the District of New Jersey — Civ. No. 3:20-
cv-01150 - alleging, among other things, in Count XIII of the
Complaint that the Planning Board’s denial of the Application
was arbitrary, capricious, and unreasonable.

20. In Count XIV, the Complaint also alleged that the
denial of the Application constituted a violation of the
Township’s Housing Element & Fair Share Plan (the “HEFSP”) (See
Exhibit A), the Township’s Settlement Agreement with Fair Share
Housing Center (“FSHC”) (See Exhibit B), and the Judgment of
Repose entered on August 16, 2017 (the “JOR”). (See Exhibit C).

21. On March 13, 2020, the Township and the Planning Board
(collectively, the “Defendants”) moved to dismiss Counts XIII

and XIV of Plaintiff’s Complaint.
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22. On October 9, 2020, the United States District Court
(the “Court”) entered an Order denying in part, and granting in

part, the Defendants’ motion. (See Exhibit D).

23. Particularly, the Court elected to maintain
jurisdiction over Count XIII; however, the Court declined to
exercise supplemental Jjurisdiction over Count XIV.

24. Thus, Defendants’ motion, to the extent that it sought
dismissal of Count XIV, was granted without prejudice.

25. The Court concluded:

“[Plaintiff] contends that even though Count
Fourteen presents a complex issue of state law,
the Court should nevertheless retain

jurisdiction because otherwise there will be
‘two parallel lawsuits involving the same

nucleus of facts in two separate courts.’ The
Court recognizes that considerations of
convenience and judicial economy weigh in favor
of retaining Jjurisdiction. Principles of

comity, however, outweigh these concerns. ‘The
New Jersey courts are critical actors in the Mt.
Laurel system’ that ‘have developed and
implemented a complex, fact-intensive process
for carrying out the New Jersey Supreme Court’s
mandate, and they continue to develop and
implement that process today.’”

[See Exhibit D, at p. 16 (citations omitted)].

C. Jackson Township’s Declaratory Judgment Action and
Settlement Agreement

26. Prior to Plaintiff’s Application, on or about July 7,
2015, Jackson Township filed a declaratory Jjudgment action
seeking an order concluding, among other things, that the

Township has provided for its fair share of the regional need

5
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for low and moderate income housing pursuant to the New Jersey

Supreme Court’s decision In re N.J.A.C. 5:96 and 5:97, 221 N.J.

1 (2015) (“Mount Laurel IV”). See In the Matter of the

Application of the Township of Jackson, Docket No. OCN-L-1879-15

(the “DJ Action”).

27. At the time it filed the DJ Action, Jackson Township
faced the potential of having to provide over 3,500 affordable
housing units to fulfill its fair share obligations to provide

low and moderate income housing pursuant to the Mount Laurel

doctrine.

28. However, on or about October 25, 2016, Jackson
Township reached a settlement agreement with the FSHC and
Highview Homes (the “Settlement Agreement”), the latter being an

intervener in the DJ Action.

29. The Settlement Agreement established Jackson

Township’s affordable housing obligations as follows:

a. Rehabilitation Share: 28 units;
b. Prior Round Obligation: 1,247 units; and
c. Third Round Prospective Need: 1,250 units.

[See Exhibit B, at 9 3].
30. As noted in the Settlement Agreement, Jackson
Township’s Third Round Prospective Need, totaling 1,250 units,

was significantly decreased by virtue of the Settlement

#11786707.1(170379.005)
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Agreement, reducing Jackson’s affordable housing obligation by

more than half. Ibid.

31. The Settlement Agreement also sets forth wvarious

mechanisms by which the Township can satisfy its Mount Laurel

obligations, including the use of bonus credits, the
rehabilitation of dilapidated housing units, and proposed new
construction within the Township. See Exhibit B, at 91 4-6.

32. The Settlement Agreement requires, among other things,
that 20% of the total housing units of any development that is
to take place within the Regional Growth Zones (the “RG Zones”)
- specifically, the RG-2 and RG-3 Zones - be low or moderate
income housing. Id. at T 6.

33. Notably, Plaintiff’s Property is located in the RG-3
Zone.

34, The RG-3 Zone 1is comprised of only eleven (11) lots,
totaling 133.34 acres.

35. Plaintiff’s Property comprises eight (8) of those
eleven (11) 1lots, totaling 129.8 acres, and further comprises
97% of the total acreage of the entire RG-3 Zone.

36. On December 31, 2016, the Superior Court of New Jersey
determined that the Settlement Agreement is “fair and adequately
protects the interests of low and moderate-income persons within

Jackson’s housing region[.]” See Exhibit E.
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37. The December 31, 2016 Order then directed the Township
to create and submit a HEFSP for the court to review and
determine whether the proposed plan is constitutionally
compliant and provides a fair and reasonable opportunity for the

Township to meet its Mount Laurel obligations.

D. Jackson Township’s HEFSP and Judgment of Compliance and
Repose

38. Jackson Township’s HEFSP, dated June 8, 2017, sets
forth specifically how the Township proposed to satisfy its
Third Round Prospective Need of 1,250 units. See Exhibit A, at
p. 27.

39. An important component of the Township’s HEFSP is the
Township’s reliance upon the 290 affordable units that are to be
produced by development within the RG-2 Zone (once site nos. 12,
13, and 14 are discounted) and RG-3 Zone to assist in the
satisfaction of the Township’s Third Round obligation. See
Exhibit A, at p. 27; see also, Exhibit B, at {1 6(G).

40. As a result of the Settlement Agreement and the HEFSP,
Jackson Township was able to obtain a Judgment of Compliance and
Repose (“JOR”) from the New Jersey Superior Court, Law Division,
on August 16, 2017, which provided judicial approval of the
Township’s HEFSP and “immunity to the Township and the Planning

Board from all Mount Laurel litigation through July 1, 2025.7

See Exhibit C, at p. 7, 91 J.
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41. The JOR stated that the HEFSP “adequately meets the
Township’s obligation to provide a realistic opportunity for the
provision of low and moderate-income housing and constitutes an

appropriate means to fully satisfy the Township’s Mount Laurel

obligation.” Id. at p. 6, 1 C.

42. Specifically, to meet the Township’s 1,250-unit Third
Round obligation, the Township is obligated, per the JOR, to
ensure that “290 units be developed in the remainder of the RG-2
and RG-3 zones in inclusionary developments with a 20% mandatory
set-aside.” Id. at p. 4, 9 8(8).

43, The JOR further requires that “[tlhe Township shall
fully implement its housing element and fair share plan.” Id. at
p. 6, 1 D.

44 . To facilitate the Township’s compliance, the JOR makes
clear that:

“The Planning Board and all 1its respective
agents, employees and representatives shall
make bona fide efforts to implement and
expedite the components of the Township’s
compliance package which are within the control
of the Planning Board, including bona fide
efforts to expedite all Planning Board
development approvals of all inclusionary
developers identified in the housing element
and HEFSP to facilitate the provision of
affordable housing.”

[Id. at p. 7, 1 G].

45. Despite this obligation, the Planning Board flouted

the terms of the Settlement Agreement, HEFSP, and the JOR by

9
#11786707.1(170379.005)



OCN-L-002627-20 11/06/2020 12:16:25 PM Pg 10 of 21 Trans ID: LCV20202003107

denying Plaintiff’ fully conforming Application to develop,
within the RG-3 Zone, an inclusionary residential Development
that will include 92 affordable housing units, satisfying a
portion of the Township’s 290-unit obligation within the RG-2
and RG-3 Zones.

46. This 1is not the first time the Planning Board has
blatantly ignored an Order of the court.

47. In El1 at Jackson, LLC v. Township of Jackson Planning

Board, Docket No. OCN-L-271-20PW, the Plaintiff, El at Jackson,
filed a Verified Complaint seeking to, among other things,
vacate the JOR and revoke Jackson Township’s immunity from
builder’s remedy litigation as conferred by the JOR.

48. El1 at Jackson’s request was based, in part, on the
fact that the Planning Board denied El1 at Jackson’s fully
conforming application for development within the Township of
Jackson.

49. On June 18, 2020, in deciding El1 at Jackson’s motion
to enforce its rights as a litigant, the Superior Court of New
Jersey, Law Division, noted as follows:

Following the Planning Board’s deniall[,] this
litigation then ensued. At a conference with
the parties at the Ocean County Courthouse
earlier this vyear the parties entered into
settlement negotiations. As a result of those
negotiations an agreement was reached whereby
the Township Planning Board would agree to meet

in closed session to confirm the Settlement.
The Board pursuant to the proposal which was

10
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reduced to an Order entered by the Court on
April 7, 2020 could either agree to stand .. on
its denial; whereupon the matter would then be
remanded to the Court for a decision on El’s
motion to enforce its rights or the Board could
agree to vacate 1its denial and then grant
preliminary and final subdivision and site plan
approval subject to certain provisions outlined
in the April 7" Order.

[See Exhibit F, at 11:11-12:1].
50. However, the Planning Board did not do as instructed
by the Court.

51. Instead:

“[T]lhe Planning Board .. agreed to vacate 1its
denial and to grant preliminary and major
subdivision and site plan approval .. However,

due to reasons not fully explained to the Court
either in its briefing or at oral argument the
Roard withheld final approval to both the
subdivision and the site plan application.
The Planning Board also placed the condition
with regard to the issuance of CO’s with regard
to certain off tract improvements regarding the
construction of a connector road and other
related issues to that. That also is not in
conformance - that condition was not in
conformance with the April 7, 2020 Order which
was again the culmination of settlement
negotiations among counsel and then approved by
the Court.”

[Id. at 13:2-18].
52. In short, “the Board chose to fashion its own remedy,
a remedy in violation of both the law and the Court Order.” Id.
at 14:6-8.
53. The Court eventually decided it would not grant El at

Jackson’s request to vacate the JOR and revoke Jackson

11
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Township’s immunity from builder’s remedy litigation “at this
time”. Id. at 17:20-22.
54. The Court continued:

While the Planning Board did not fully conform
with the provisions of the April 7, 2020 Order
in particular by withholding final approval and
by imposing an improper condition as it relates
to the connector road and other off site
improvements, the view is the Township’s action
is generally compliant. The Court’s indulgence
has its limits, however, and El may renew its
application in the future should events
warrant.”

[Id. at 17:23-18:5 (emphasis added)].
COUNT I

Violation of Jackson Township’s Mount Laurel Obligations

55. Plaintiff repeats and re-alleges each of the
allegations contained 1in the preceding paragraphs of this
Complaint as though set forth fully herein.

56. Through the decisions of Southern Burlington County,

NAACP v. Twp. of Mt. Laurel, 67 N.J. 151 (1975) (“Mount Laurel

I”) and Southern Burlington County, NAACP v. Twp. of Mt. Laurel,

92 N.J. 158 (1983) (“Mount Laurel II”), the New Jersey Supreme

Court established that municipal exclusionary planning and zoning
practices that prevent affordable housing opportunities for
individuals who are economically disadvantaged are

unconstitutional.

12
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57. In light of the statewide need for the development of
affordable housing, the New Jersey Supreme Court ordered that
municipalities must take affirmative steps to provide realistic
opportunities for their “fair share” of the region’s need for
housing affordable to low and moderate income families through
amendment to municipal zoning and land use regulations.

58. In response to the New Jersey Supreme Court’s mandate,
the Legislature enacted the New Jersey Fair Housing Act, N.J.S.A.
52:27D-301, et seqg., thereby creating and authorizing the Council
on Affordable Housing (“COAH”) to evaluate the statewide need for
affordable housing, divide that statewide need by region, and
review and approve local municipal housing plans for the
provision of affordable housing in satisfaction of the overall
regional need.

59, In 2015, with the issuance of the Mount Laurel IV

decision, the New Jersey Supreme Court declared COAH moribund and
transferred the evaluation of municipal compliance with the

constitutional Mount Laurel obligation from COAH to the New

Jersey trial courts.

60. The Mount Laurel IV opinion authorized New Jersey

municipalities to file declaratory Jjudgment actions seeking to

comply with their Mount Laurel obligations and, as noted above,

Jackson Township filed such an action, i.e., the DJ Action

referenced above.

13
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61. The Township’s July 7, 2015 DJ Action was thus
necessary 1n order for the Township to protect itself against
builder’s remedy lawsuits, which protection it ultimately
obtained through the JOR until 2025.

62. The Township initially faced the potential of having to
provide for over 3,500 affordable housing units to fulfill its

total Mount Laurel obligation for the Third Round alone.

63. However, through the execution of the Settlement
Agreement, the Township was able to reduce its Third Round
obligation by more than 50%, i.e., to only 1,250 affordable
housing units, provided that it comply with the terms of the
Settlement Agreement and the JOR which required implementation of
the HEFSP.

64. An important component of the HEFSP was the Township’s
development of 290 affordable units in the RG-2 and RG-3 Zones.

65. The Township expressly relied on the development of the
290 affordable units within the RG-2 Zone and RG-3 Zone, the
latter where the Property is located, when it entered into the
Settlement Agreement and obtained the subsequent issuance of the
JOR in the Township’s DJ Action.

66. However, contrary to the terms of the Settlement
Agreement, the HEFSP, and said JOR, the Planning Board denied
Plaintiff’ fully conforming Application to develop, within the

RG-3 Zone, an inclusionary residential Development that will

14
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include 92 affordable housing units, satisfying a portion
Township’s 290-unit obligation within the RG-2 and RG-3 Zones.

67. The Resolution denying Plaintiff’s Application
constitutes a direct violation of the terms of the Settlement
Agreement, the HEFSP, and the JOR, as well as the Township’s
obligations of good faith and fair dealing in the discharge of
its obligations associated with the implementation of the
Settlement Agreement.

68. The Board’s denial renders the Township’s compliance

with its Mount Laurel obligations to be deficient by at least 92

affordable housing units.

69. In addition, the JOR specifically directed the Planning
Board to “make bona fide efforts to implement and expedite the
components of the Township’s compliance package which are within
the control of the Planning Board” specifically “including bona
fide efforts to expedite all Planning Board development approvals
of all inclusionary developers identified in the housing element
and HEFSP to facilitate the provision of affordable housing.”

70. Plaintiff provided sufficient evidence demonstrating
complete compliance with the Township’s Land Use Ordinance,
including but not limited to the specific area, dimensional, and
setback requirements of the RG-3 Zone, and RSIS standards.

71. Thus, for the reasons expressed above, the Township and

the Planning Board violated the JOR mandate to “facilitate the

15
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provision of affordable housing’” and violated the Township’s

Mount Laurel obligations pursuant to the Settlement Agreement,

the HEFSP, and the JOR when it denied the Application.
72. The Court’s authority to appoint a hearing officer has
been specifically authorized by the Appellate Division in

Cranford Development Associates, LLC v. Twp. of Cranford, 445

N.J. Super. 220 (App. Div. 2016), wherein bad faith municipal
behavior was found to warrant a court-supervised approach to
hearing and deciding the litigant’s affordable housing
obligation.

73. As in Cranford, given the Defendants’ actions and given
the Planning Board’s illegal, baseless denial of Plaintiff’s
fully conforming Application, the Court is Justified in
appointing a hearing examiner to hear and decide the Application,
including any further Application for relief or approval to any
component of the Development.

WHEREFORE, Plaintiff demands entry of judgment as follows:

a. Declaring that the Defendants are in violation of the
terms of the Settlement Agreement, HEFSP, and Judgment
of Compliance and Repose;

b. Declaring Jackson’s Land Use Ordinance non-compliant,
and authorizing Plaintiff to file a builder’s remedy

lawsuit against the Township;

16
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c. Appointing a hearing examiner with authority, under the
auspices of the Court, to hear all affordable housing
applications, including Plaintiff’s Application, and
any other municipal applications or relief requested or
required.

d. Awarding Plaintiff reasonable attorneys’ fees and costs
in connection with this litigation; and

e. Awarding such further relief as the Court deems Jjust
and proper.

WILENTZ, GOLDMAN & SPITZER, P.A.

Attorneys for Plaintiff,
Plaips+ff, LLC

By

™.

L N e

DONMA M. JENNIPGS, E

|

Dated: November 6, 2020

DESIGNATION OF TRIAL COUNSEL

Pursuant to R. 4:25-4, Donna M. Jennings, Esq., of Wilentz,
Goldman & Spitzer, P.A., is hereby designated as trial counsel
for the Plaintiff, Jackson Trails, LLC, in this matter.

WILENTZ, GOLDMAN & SPITZER, P.A.

Attorneys for Plaintiff,
Jackson Trails, LLC

;';%' 1. JENPINGS, ESQ.
Dated: November 6, 2020 ) ,

17
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R. 4:5-1 CERTIFICATION

I hereby certify that this matter is not the subject of any
other action pending in any court or any pending arbitration
proceeding, except for an action pending in the United States
District Court for the District of New Jersey - Civ. No. 3:20-
cv-01150. I further certify that Fair Share Housing Center may
have an interest in this action and has been served with this
Complaint and has been given an opportunity to intervene. Other
than that I know of no other parties who should be Jjoined in
thiis action pursuant te R. 4:28; or whe &dfe subject te jeinder
pursuant te R. 4:29-1{b) because of potential liagbility to any
party on the basis of the same transactiocnal facts. I hereby
certify that the foregoing statements made by me are true. I am
aware that if any of the foregoing statements made by me are
false, I am subject to punishment.

WILENTZ, GOLDMAN & SPITZER, P.A.

Attorneys for Plaintiff,
Jackson Trails, LLL

By e S . A_—
“DONMA M. JENNINGS, ESQ.
Dated: November 6, 2020

18
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CERTIFICATION PURSUANT TO R. 4:69-4

I hereby certify that all necessary transcripts of
proceedings have been ordered and will be submitted to the Court
and served on the Defendants in accordance with the Court’s

direction.

WILENTZ, GOLDMAN & SPITZER, P.A.
Attorneys for Plaintiff,
Jag#son, Trails, LLC

By: \___ b ) Bl N

DONWA M. JENNENGS, ESQ. Z__,;r—

Dated: November 67 ;2020

19
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VERIFICATION

STATE OF NEW JERSEY
: S8
COUNTY OF OCEAN

MORDECHAI EICHORN, of full age, certifies:

1. I am the Managing Member of the Plaintiff, Jackson
Trails, LLC, in this matter.

2. I have read the following Complaint and I am familiar
with the contents thereof.

3. The matters and statements set forth in said
Complaint are true based upon my personal knowledge.

I certify that the foregoing statements made by me

are true. I am aware that if any of the above statements are
willfully false, I am subject to punishment.

BY: /744 , %

MORDECHAI EICHCRN

Dated: November 6, 2020

20
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CERTIFICATION OF FACSIMILE SIGNATURE

Pursmiant Ce R« 1t4d-4(g)

DONNA M. JENNINGS, an attorney-at-law of the State of
New Jersey, by way of certification, says:

1. MORDECHAI EICHORN has acknowledged the genuineness
of his signature on the attached facsimiles of his original
signature. A copy with an original signature affixed will be
filed, if requested, by the Court or adverse party.

I certify that the foregoing statements made by me are

true. I am aware that if any of the foregoing statements made

by me are willfully false, I am iﬁgjﬂt{\}O punishment.
{ \
DATED: November 6, 2020 . i g{}Jufffﬁj

DONNAA. JENNINGS L S

Attorney ID Né. 017281995

/

i
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EXHIBIT A
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Amended Housing Element and Fair Share Plan

Township of Jackson
Ocean County, New Jersey

June 8, 2017

Prepared for:

Jackson Township Planning Board
95 West Veterans Highway
Jackson, New Jersey 08527

Prepared by:

J"DM Planning Associates, LLC
614 Harbor Road
Brick, New Jersey 08724

C&a{ﬁ%\//

John D. Maczuga\,/PP
New Jersey Professional Planner
License No. 1714
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Amended Housing Element and Fair Share Plan
June 8, 2017
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1.0 INTRODUCTION

Jackson Township has been engaged in alfordable housing activities under the auspices
of the Court for over 25 years. In November 1992, the Jackson Township Planning Board
prepared a Housing Element of the Master Plan addressing its first cycle (1987-1993)
Council on Affordable Housing (COAH) mandated affordable housing obligation., The
Housing Element was adopted by the Planning Board on January 26, 1993. A Fairness
Hearing was conducted by the Court and, with the recommendation of the Court-
appointed Special Master, the Court approved the Township’s first cycle plan and a
Judgment of Compliance and Repose was entered on October 29, 1993, The Judgment of
Compliance and Repose granted the Township six years of protection from exclusionary

zoning challenges.

In 1994, COAH issued its cumulative (1987-1999) first and second housing cycle (round)
municipal affordable housing obligations. In early 1999, the Township embarked upon
the process of developing a cumulative affordable housing compliance plan (Housing
Element and Fair Share Plan) under the auspices and'protection of the Court. A Draft
Housing Element was prepared in November 2000 and submitted to the Court Special
Master for review. The Draft Housing Element included a request for reduction of the
Township’s obligation under COAH’s “1,000-unit cap rule”, a “senior cap” waiver
request, and a request for 247 credits under the “credits without controls rule”. The
ultimate resolution of these issues and other circumstances (incl.: the issuance of new
COAH rules; an additional third round obligation; the subsequent challenge and
modification of said rules; and, necessary modifications to the Hovbilt [Site No. 6] and
Leigh at Jackson [Site No. 2] affordable housing developments) delayed the preparation
of the Townshiia’s Cumulative (1987-1999) Affordable Housing Compliance Plan until
late 2007. On January 14, 2008, the Planning Board adopted a Housing Element and Fair
Share Plan, which was subsequently endorsed by the Township Council on January 22,

2008.
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Since the adoption of the 2008 Housing Element and Fair Share Plan, the Township has
continued to pursue and process affordable housing production opportunities under the
auspices of the Court. On June 29, 2011, the Court issued a Consent Order Incorporating
Stipulation of Settlement between Leigh Realty Company, the Jackson Township
Planning Board and Jackson Township with respect to Affordable Housing Site No. 2
(formerly Leigh at Jackson). On November 23, 2011, the Court issued an Order granting
the relief sought by the Township to modify the Second Amendment to the Hovbilt, Inc.
and Jackson Township Affordable Housing Agreement with respect to Affordable
Housing Site No. 6. The Order further provided that the Township revise its Compliance
Plan to reflect changes to the 2008 Housing Element and Fair Share Plan as a result of the
Settlement Agreements affecting Affordable Housing Sites Nos, 2 and 6, and to further
conduct a compliance hearing on said plan “... to demonstrate compliance with its prior

round and rehabilitation obligations and credits towards its future third round

obligation...”.

On November 19, 2012, the Planning Board adopted an Amended Housing Element and
Fair Share Plan to address the requirements of the November 23, 2011 Order of the Court
(i.e., to demonstrate compliance with Township’s prior round and rehabilitation
obligations and credits toward its future, but at that time, undetermined, third round
obligation). The Township Council, on November 20, 2012, endorsed the Amended
Housing Element and Fair Share Plan adopted by the Planning Board.

Subsequent to the adoption of the 2012 Plan, and notwithstanding the substantial period
of time during which there were no third round rules or a definitive third round affordable
housing obligation, the Township continued to puféue and foster affordable housing

opportunities aimed at the creation of number of additional affordable units.

The New Jersey Supreme Court, in its decision in March of 2015, In re N.J.A.C. 5:96 and

5:97, 221 NJ. 1 (2015) (Mount Laure] IV), transferred the evaluation of municipal
compliance with the Mount Laurcl doctrinc from COAH to the trial courts. On July 7,
2015, the Township filed a motion for a Declaratory Judgment (IMO Township of

Page 2



OCN-L-002627-20 11/06/2020 12:16:25 PM Pg 7 of 62 Trans ID: LCV20202003107

Amended Housing Element and Fair Share Plan
June 8, 2017

Jackson, County of Ocean, Docket No. OCN-L-001879-15) seeking the declaration of the
Court of its compliance with the Mount Laurel doctrine and the Fair Housing Act

(N.J.S.A. 53:27D-301 et seq.) in accordance the Court’s Mount Laurel IV decision. Fair

Share Housing Center, Inc. (FSHC), Highview Homes and EL @ Jackson were granted

intervenor status in separate Orders of the Court.

After the filing of the Declaratory Judgment action, the Township and FSHC participated
in numerous conferences, motions, appeals, and other proceedings, and with the
assistance of the Court’s Special Master, Philip Caton, PP, FAICP, ultimately reached a
settlement agreement with FSHC and Highview Homes. This agreement, hercinafter
referred to as the Settlement Agreement, was dated October 25, 2016 and signed by both
T31IC and Uighvicw Ilomes, and is attached hereto as Appendix A and sets forth the
Township’s second and third round fair share obligations and a compliance plan to

address the obligations.

The Settlement Agreement, and the preliminary compliance plan for the period from
1987 to 2025 that is contained therein, were the subject of a Fairness and Preliminary
Compliance hearing before the Honorable Mark A. Troncone, J.5.C., on December 16,
2016. Based upon the testimony of the Court Master and the recommendations set forth
in his report entitled Master’s Report for a Mount Laurel Fairness and Preliminary
Compliance Hearing, Township of Jackson, Ocean County, New Jersey, IMO Application
of the Township of Jackson, Docket No. OCN-L-1879-15, Judge Troncone issued an
Order, dated December 31, 2016 (attached hereto as Appen@ix B). The Order approved
the Settlement Agreement, the obligations cstablished, and compliance mechanisins
therein, and contained a further finding that the Township’s preliminary compliance plan
is “facially constitutionally compliant and provides a fair and reasonable opportunity for

Jackson to meet its obligation under Mount Laurel IV”, subject to the “Court’s approval

by way of a Final Compliance Hearing.”

This Amended Housing Element and Fair Share Plan is intended to: demonstrate

satisfaction of the Township’s affordable housing obligations, and the other provisions
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and conditions established pursuant to the Settlement Agreement and Judge Troncone’s
December 31, 2016 Order; and, following a Final Compliance hearing, receive Final

Judgment of Compliance and Repose for the period 1987 to 2025.
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2.0 ANALYSIS OF DEMOGRAPHIC, HOUSING AND EMPLOYMENT

CHARACTERISTICS
In accordance with the provisions of the Fair Housing Act and applicable regulation, this

housing element contains the following discussion of the Township’s demographic,
housing, and economic characteristics. The information provided in this section has been
compiled from the UJS Census Bureau, and the New Jersey Department of Labor and

Workforce Development.

2.1 Jackson’s Demographics

At the time of the 2000 US Census, the Township of Jackson had a population of 42,816
residents (Taple 1). This figure represents a 28.8 percent increase over the 33,233
residents that were counted at the time of the 1990 US Census, The Township of Jackson
continues to grow considerably, as evidenced by the US Census Bureau’s 2010
population estimate of 54,856 residents, which represents a 28.1 percent increase in

population in the Township between 2000 and 2010.

Table 1: Population Trends, 1990-2010

S99 | 2000 i .
[ Township of Jackson . 33,233 42,316 54.856 288 28.1
Source: US Census Bureau (1990, 2000 and 2010)

According to the 2010 US Census, the Township’s population is composed of 19,417
households (Table 2). The Township’s average household size of 2,80 is greater than
both the County’s and the State’s. Tt is noted that the Township’s percentage of
population that is 65 years or older, 14.8 percent, is significantly less than the percentage
that is represented at the County level, but more than the percentage that is represented at
the State levels. The median household income of Jackson Township, which at the time
of the 2010 US Census was estimated to be $89,463, is significantly higher than the
estimated median household income at the County and State levels. The median age of
41.6 years that describes Jackson’s residents is lower than at the County level, but higher

than at the State level.
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Table 2: Demographic Indicators, 2010

Number of | Average . oo 00 % of Median
‘N‘umbu p'f | "Household | -Median Age | Population Household
Bouseholds | . o e S Tt e . rouse
R 1. Size o > 65 years Income
Township of Jackson 19,417 2.80 41.6 14.8 $89,463
Qcean County 221.111 2.58 42.6 21.0 $59,565
| New Jersey - 3,214,360 2.68 39.0 13.5 $69,400

Source: US Census Bureau; American Community Survey (Median Household Income)

With regard to the age-structure of the Township’s population, the 2010 US Census
reported that there were 2,949 pre-school age children in Jackson, which was 5.4 percent
of the total population (Table 3). School age children accounted for 11,920 residents, or
21.8 percent of the total population. Working age individuals accounted for 31,864
residents, or 58.1 percent of the total population. Finally, those aged 65 years or older

accounted for 8,123 residents, which equated to 14.8 percent of the 2010 population.

Table 3: Population by Age, 2010

| -Pre-School Age™

3,709 6.8
4,222 7.7
3,989 7.3
 Working Age S N S T s S
T T = =2010.24. Years. 2,737 50
2510 34.Years | 5,073 03
35 to 44 Vears | 7,929 14.4
45 19:54 Years 9,579 17.5
T 55 10 59 Years”. 3,312 6.0
S L B0 to 64 Years | 3,234 5.9

TSenior Age -~ o i S S et
TGS Years and Older ] 8,123 | 14.8

Source: US Census Bureau

2.2 Jackson’s Housing Stock

According to the 2010 US Census, Jackson had a total of 20,342 housing units (Table 4).
This was an increase of 5,704 units since the 2000 US Census. Of the total number of

housing units in existence at the time of the 2010 US Census, 19,417 units, or 95.5
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percent, were listed as occupied; owners occupied 87.2 percent of these units, while
renters occupied 12.8 percent. The percentage of renter-occupied units is lower than at

the County level, where 18.9 percent of all occupied housing units are occupied by

renters.

The 2010 US Census reported an average household size in Jackson Township ot 2.80
persons, and an average family size of 3.21 persons. These sizes are higher than the
corresponding figures for the County. Of the total number of households, family
households accounted for 15,042, or 77.5 percent, and non-family households’ accounted

for 4,375, or 22.5 percent,

A total of 10.2 percent of the Township’s housing stock was estimated to have been
constructed before 1960, and the estimated median year of construction was 1988. The
median year of construction is more recent than that of the County and of the State,

where it is 1978 and 1966, respectively.

In addition to the above, it is noted that the Township’s housing stock is in fair condition.
This is evidenced by the fact that the rehabilitation share of old, overcrowded and
deficient housing is just 28 units, which represents about one-half of one percent (0.5) of
all housing units. Further evidence of the fair condition of the Township’s housing stock
is provided by the fact that only 137 units (about 0.7 percent of all units) lacked complete
plumbing facilities, and only 104 units (about 0.5 percent of all units) lacked complete
kitchen facilities. It is also noted that only about 0.7 percent of all occupied units reported
overcrowded conditions (1.01 occupants or more per room) in 2010, according to US

Census Bureau 2010-2014 estimates.

Regarding housing values, it is noted that the median value of the owner-occupied

' A non-family household is present when a householder lives alone, or when the householder shares the

home exclusively with people to whom he or she is not related.
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housing units in Jackson during 2010 was cstimated to be $324,600. This is greater than
the County median value of $264,100, and the State median value of $319,900. Jackson
Township’s estimated median gross rent of $1,168 is also higher than the County and

State median gross rents of $1,139 and 31,046, respectively.

Table 4;: Housing Characteristics, 2010

| o Numbs - ] . % of Total
“Housing Units __ E R SRS
BT " Number of Units | 20,342 100.0
. 'O.ccup'ied Housing Units 19,417 95.5
" Vacant:Housing Units 925 4.5
Number of Umts;(?.OOO) 14,638 100 0

; ccupancy/Houbehold Characteristics - - - o e R O] AR
: ".Number.of Hougeholds 19417 ]oo o
‘Persons Per. Houschold 280 N/A
< “Family Households 15,042 775
] i i Non~}< amlly Houscholds 4,375 225
Ycar Structure Built* - RS i S gl e B

2010 or Later ]

5.574 i AR

4,756 27.8

£ 965 56

50.000 - $149.000 306 I3

$50,000 - $99,999 281 e

" §0 - $49,999 902 53

L Medlan Valuebt o $324,600 N/A
- Median Rent * .- e N P T
S nTe - :’bl 499 orMorc 639 238
T$1,250 - $1,499. 466 174

T S1.000-81 249 724 370

" $500 - $999 706 263

80 - $499 150 - 56

" Median Rent $1,168 N/A

Source: S Census Bureau
Note: (*¥) 2010-2014 5-Year American Community Survey Estimates of the US Census Bureau
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Housing units that have a monthly cost of less than 30 percent of gross household income
are considered to be affordable. In the Township of Jackson, a total of 60.6 percent of all
owner-occupied housing units and 36.6 percent of renter-occupied housing units were

estimated to be affordable (Table 5).

Table 5: Housing Affordability as a Percentage of Household Income, 2010-2014

[ Number 1 % of Total

Selected Monthly Owner Costs o ; . . R
ST T T 5,654 331
20% to 24% 2,619 15.3

% 10 29% . 2,073 12.1

30% or More 6,676 39

s Not Computed - 62 04
(Sross Rent e e . T o CTTETTOE
S e < A5 91 1.3
5% 10 19% 253 91

“20%. 10 24% 294 10.6

“25% t0 29%. 379 13.6

0% or More 1,644 59.1

6t Computed - 120 4.3

“Source: 2010~2014 5-Year American Community Survey Estimates of the US Census Bureau

2.3 Jackson’s Employment Characteristics

The 2010-2014 American Community Survey (ACS) estimates that 26,205, or about 58.9
percent, of Jackson Township’s residents aged 16 and over were employed in the civilian
labar force (Table 6). Of those who are employed in the civilian labor force: 37.6 percent
are in management, professional, and related occupations; 14.9 percent are in service
occupations; 27.7 percent are in sales and office occupations; 11.5 percent are in natural
resources, construction, extraction, and maintenance occupations; and, 8.3 percent are

involved in production, transportation, and material moving occupations.
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Table 6: Occupation of Employed Civilian Population Aged 16 and Over, 2010-2014

Number " % of Total
Managemcnt Profess:onal Related 9,856 37.6
: e . Service | 3,905 14,9
g AT .Sales, Office.. 7,261 27.7
Natux al Resources Construcnon, Extracnon, Maintenance 3,010 11.5
: : Production, Transport., Material Moving | 2,173 8.3

Source: 2010-2014 5-Year American Community Survey Estimates of the US Census Bureau

In 1999, the median household income in Jackson was $65,218. According to US Census
Bureau estimates, it had risen to $87,629 by 2014 (Table 7). At first glance this may seem
like a significant increase. However, it is noted that when these values are inflation-
adjusted to 2014 dollars’, the median income has actually decreased by $5,045 or 5.4

percent,
Table 7: Household Income, 2010-2014

GrcoNumber O teR U b g Total o s

479 2.4

539 2.7

1122 5.6

1316 6.6

1768 8.9

3,261 ' 16.4

2,784 14.0

4,879 24.6

; $1 2,219 11.2
$200 000 0 More 1,498 75
$87,629 N/A

Soilrce 20102014 5-Year American Community Survey Estimates of the US Census Bureau

With regard to the number of jobs that are located within the Township, it is noted that
the New Jersey Department of Labor and Workforce Development indicates that there
was an average of 11,538 jobs located within the municipality during 2015, which is the
latest data available. This represents an increase of approximately 34.0 percent over the
‘2005 average of 8,609 jobs. The Department of Labor and Workforce Development’s
basis for this information is jobs that are covered by public unemployment and disability

msurance.

2 The 1999 median household income of $65,218 has the same purchasing power as $92,674 in 2014,
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3.0 MUNICIPAL FAIR SHARE OBLIGATION
Pursuant to the October 25, 2016 Settlement Agreement approved by Judge Troncone’s

December 31, 2016 Order, the Township’s fair share obligation for the period from 1987
through June 30, 2025 is comprised of three components, as follows:

¢ Rehabilitation Obligation: 28 units

e Prior Round (1987-1999) Obligation: 1,247 units

¢ Third Round (1999-2025) Obligation: 1,250 units

In accordance with the terms of the Court-approved Settlement Agreement,
implementation of this Housing Plan will satisfy the Township’s third round obligation
through June 30, 2025. The Settlement Agreement, however, did no.t resolve certain
issues related to the application of the cap provided in Section 307.e. of the Fair Housing
Act, N.1.S.A. 52:27D-307.¢., but did provide that to the extent the issues are resolved in
future decisions of the courts, an administrative agency responsible for implementing the
Fair Housing Act, or an action by the New Jersey Legislature, any adjustment in to the
third round obligation would be addressed in future compliance rounds in accordance

with the then-applicable law.
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4.0 COMPLIANCE PLAN
The following sections demonstrate and detail the satisfaction of the three components of

the Township’s fair share obligation for the period from 1987 through 2025.

4.1 Rehabilitation Obligation

Per the Court-approved settlement agreement, the Township’s 2010 rehabilitation
obligation is 28 units, In July 2012, the Township re-established its former rehabilitation
program to build upon the success of its earlier program. The current program is funded
with a total of $1,380,000 from the Township's affordable housing trust fund, and is
administered by Rehabco, Inc. The program has completed 17 uﬁits since the 2012
restart, with an average cost of $17,238. In addition, three units havé been rehabilitated
since 2010 under the Ocean County HUD HOME program, with an average cost of
$28,246. The average cost of the twenty units rehabilitated in the Township since 2010 is
$18,889. The Township is currently entitled to claim 20 credits toward its 28-unit
rehabilitation obligation. However, the Township is committed to expend the entire
$1,380,000 comumitted to rehabilitation under its current Spending Plan towards
rehabilitation through 2025 and will continue to satisfy its rehabilitation obligation and

beyond with that commitment.

4.2  Prior Round Obligation

Per the Court-approved Settlement Agreement, the Township’s prior round (1987-1999)

obligation is 1,247 units, which is met through the mechanisms in Table 8, Prior Round

(1987-1999) Compliance Plan Summary (below).
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Table 8: Prior Round (1987-1999) Compliance Plan Summary

vomphnnee Mcdlmusm _

Lrior Cycle Cr:'dni\ (Aprzl 1, 1980 ———Decpmber ] 5, 1986) TR

Credits without Controls 205 0 205
Group Home 5 -0 5
Trcnton (Completed) 50 0 o
“Built Affordable Unirs (After December 15, 1986) . ST

Site No. 1 — Willow Point (Family Rental) 100 100 200
Site No. 3 — West Lake Village (Senior Rental) 150 0 150
Bella Terra (Assisted Living; Senior Rental) 11 0 11
Sunrise (Assisted Living; Senior Rental) 2 0 2
Orchards at Bartley (Assisted Living; Senior Rental) 15 -0 15
Colonial Arms (Senior Rental) 24 0 24
Tomorrow’s Hope (Special Needs) 5 5 10
Windsor Crescent/CIS (Family Rental) 111 111 222
Arc of Ocean (Special Needs) 4 4 8
Habitat for Humanity (Block 2401 Lo( 16; I“amxly Salc) 1 0 1
! ProposedAﬁ”onlable Units e ey g S
Site No. 6 — Hovbilt (Family Rent'a]/For~Sa]c) 220
%tc;zgi.li Re;{;;;’h (Jackson Woods; 159 Family For-Sale; 231 39 270

The individual components of the Township’s prior round compliance plan set torth in

Table 8 are detailed in the following sections:

4.2.1 Prior Cycle Credits

Jackson Township claims 210 credits toward satisfying its prior round obligation with

crediting detailed below:

Credits without Controls
Jackson Township claims 205 credits for the creation of affordable housing units resulting
from free market residential development that occurred between April 1, 1980 and December

15, 1986. The Township will apply these credits toward satisfying its prior round obligation.
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Pursuant to N.J.A.C. 5:93-3.2(b), a municipality may earn credits for affordable housing units

developed via free market residential development provided that:

1. The date of construction of the unit is within the time period specified and is

confirmed by a certificate of occupancy.

2. The unit is certified to be in sound condition as a result of an exterior inspection by a

licensed building inspector.

3. The unit is currently occupied by a low- and moderate-income household. Household

income is to be certified by the head of household on a form designed and accepted

by COAH.

4. If the unit is a for sale unit, the unit shall have a market value that is affordable to be a
moderate-income household pursuant to the requirements of N.J.A.C. 5:93-7.4(a) and
(e). The market value of each such unit is no greater than a sales price determined by
averaging the reported actual sales prices of three comparable housing units from the
municipality that can be documented as being arms length, closed sales transactions

and which occurred within one year of the date of filing of the petition.

5. If the unit is a rental unit, the unit shall have a monthly rent that is affordable to a
moderate-income household pursuant to the requirements of N.J.A.C. 5:93.7 4(a) and

(f) and the rental unit must be an arms length transaction.

In Summer 1998, the Township initiated an extensive “credits without controls” survey in an
effort to determine the number of residential dwelling units that qualify as affordable units
pursuant to N.J.A.C. 5:93-3.2(b). Survey forms were mailed to approximately 700 residential
units that were identified as rental units with an assessed value of $125000 and were
constructed between April 1, 1980 and December 15, 1986. A total of 491 responses were

received by the Court Master,
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A structural conditions survey of eligible units was undertaken by the Township’s building
inspectors during March 2007. Using the results of this survey, the Court Master determined
that six (6) units did not meet the “sound condition” criteria set forth above, and subsequently
recommended the approval of the Township’s petition to apply 194 “credits without
controls” toward satisfying its prior round obligation. The Honorable Bugene D. Scrpentclli,

AJS.C., approved the Court Master’s recommendation by Order dated June 21, 2007,

On January 8, 2008, the Court Master issued a letier advising the Township of its eligibility
to claim eleven (11) additional “‘credits without controls”, due to an increase in the maximum
and rental sale prices permitted by COAH. Afier evaluating the responses from the
Township’s “credit without controls” survey in the context of COAH-determined maximum
affordable rental and sale prices, the Court Master determined that the Township is eligible to
apply 205 “credits without controls” toward satisfying its prior round obligation. Therefore,
the Township claims 205 “credits without controls”, and will apply these credits toward

satisfying its prior round obligation.

Alternative Living Arrangements Facilities

The Township claims five (5) prior cycle credits for the Developmental Services of New
Jersey, Inc, facility, which is located at 76 Buckingham Drive (Block 7528, Lot 14). This
five (5) bedroom group home for mentally challenged adults was issued a certificate of
occupancy in 1985, Although Developmental Services of New Jersey, Inc. has ceased
operations at the facility, the facility was operational for a minimum of ten years and,

therefore, qualifies for crediting.

4.2.2 Regional Contribution Agreements (RCAs)

'The Township claims 50 credits from approved Regional Contribution Agreements

(RCAs), as outlined below:
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Vista Center (Affordable Housing Site No. 1)

On December 21, 1999, the Honorable Eugene Serpentelli approved an amendment to
Jackson Township’s 1993 Affordable Housing Plan whereby the developers of the Vista
Center Planﬁed Mixed-Use Development (PMUD) were permitted to satisfy a portion of
their affordable obligation via a payment in lieu to fund a 50-unit RCA agreement with the
City of Trenton at the then-permitted rate of $20,000 per unit. The Township and the City of
Trenton subsequently entered into an RCA. The agreement was approved by the various
agencies having jurisdiction, and the agreement implemented. All monies were transferred

and the agreement concluded by the end of 2005.

4.2.3 Built Affordable Units (Post December 15, 1986)

The Township claims 433 credits for new affordable housing units built in the Township

since 1986. Details of this crediting are provided below:

Vista Center/Willow Pointe (Affordable Housing Site No. 1)

In the Township’s first cycle Compliance Plan, Vista Center was identified as Affordable
Housing Site No. 1. The original proposal in 1987 was for a large, mixed-use development
on 1,300 acres that would include a golf course, commercial development, office space, light
manufacturing, and a variety of residential housing types totaling approximately 2,800
dwelling units. The Planning Board’s approval of the Master Development Plan was
conditioned on the developer providing 280 low- and moderate-income units. The developer
subsequently reduced its proposal to 800 age-restricted and 190 single-family detached
homes, and the revised plan was approved by the Planning Board on April 27, 1999, subject
to the applicant entering into an agreement with the Township with respect to the affordable
housing obligation. An agreement was entered into by Jackson Township and Vista Center
Associates on September 13, 1999. The agreement included the provision of 100 income-
restricted family rental units in section AH-1 of the project. The units have been completed
and the final certificate of occupancy has been issued. As a family rental project, the units are

eligible for one-for-one rental bonus crediting.
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In addition the Vista Center Associates agreed to pay $1,000,000 to fund 50 Regional
Contribution Agreement (RCA) units (sece Section 4.2.2 above) and non-residential
affordable housing fees in accordance with the Township’s Affordable Housing

Development Fee Ordinance.

West Lake Village (Affordable Housing Site No. 3)

The West Lake Village project was identified as Affordable Housing Site No. 3 with an
affordable housing obligation of 60 units in the first cycle compliance plan. The site is
located between South Boston Road and Cooks Bridge Road. In accordénce with the
agreement between the Township and the developers of Westlake Village, L1.C, which was
dated September 13, 1999, the developers were to construct 150 units of age- and income-
restricted rental housing. The Court approved the amendment of the Township®s 1993 plan to
permit the project on December 21, 1999. All 150 units have been constructed and are fully

occupied. The final Certificate of Occupancy was issued on February 11, 2003,

Bella Terra

Bella Terra is an assisted living facility, which is located at 2 Kathleen Drive in Jackson
Township. The facility contains 107 assisted living facility beds. In accordance with
regulatory requirements, twenty percent of the assisted living rental beds must be set aside for
Medicaid residents. In the case of the Bella Terra assisted living facility, twenty percent of

the total number of beds have been set aside for occupation by Medicaid residents.

Pursuant to N.J.A.C. 5:97-6.11, a municipality may receive one credit for each Medicaid unit
within an assisted living facility. Therefore, making the most conservative assumptions that
all the low-income units are two-bedroom units and occupied by related individuals, the
Township claims eleven (11) credits toward satisfying its prior round obligation based on the
following férmula: (107 Assisted Living Facility Beds % 0.20 Set Aside) ~ 2 Beds per
Bedroom = 11 Units of Credit. '
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Sunrise
Sunrise of Jackson is an assisted living facility that is Jocated at 390 County Line Road in
Jackson Township. The facility contains 75 assisted living facility bedrooms with a total of

100 beds. Per agreement with the Township dated May 10, 2007, the owner agreed to restrict -

ten (10) units within the facility to Medicaid recipients.

Pursuant to N.J.A.C. 5:97-6.11, a municipality may receive one credit for each Medicaid unit
in an assisted living facility. Therefore, the Township claims ten (10) credits toward

satisfying its prior round obligation.

Care One at Jackson

Care One at Jackson is a senior care facility, which is located at 11 History Lane in Jackson
Township. The facility offers post-acute specialty services and long-term care to its clients.
At present, Care One at Jackson contains sixteen (16) comprehensive personal care beds. In
accordance with regolatory requirements, a minimum of twenty percent of the personal care
units are set aéide for low-income residents. Therefore, the Township claims two (2) credits
toward satisfying its prior round obligation based on the following formula: (76

Comprehensive Personal Care Beds % (.20 Set Aside) + 2 Beds per Bedroom = 2 Units of
Credit.

The Orchards at Bartley

The Orchards at Bartley is a 72-unit assisted living facility that is located at 175 Bartley
Road. This facility was awarded $9,981,591.00 in revenue bonds from the New Jersey
Healthcare Facilities Finance Authority. In accordance with regulatory requirements, twenty
percent of the assisted living rental units must be set aside for low-income residents. Fifieen
(15) rental units are set aside for individuals whose income does not exceed 50 percent of

median income for the region. The site received a certificate of occupancy on September 17,

2001.
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Colonial Arms

The Township 1s claiming 24 credits for a multi-family rental project on West Veteran’s
Highway known as Colonial Arms (Block 12001, Lot 5). This project was financed with
ﬁmding from the U.S. Department of Agriculture (USDA) through a Section 515 Rural
Rental Housing Loan. Eligible (enants include: low-income seniors; and; low-income
handicapped or disabled persons, regardless of age. Colonial Arms is comprised of three
buildings. Eighteen unmits are located in Building A, which received a Certificate of
Occupancy in 1964. No credits can be claimed for these units, which were built before 1980,
Another 24 deed-restricted units were located in Buildings B and C, which received
Certificates of Occupancy in 1988. The 24 units had been deed-restricted for a minimum of
twenty years prior to the expiration of the affordability controls in 2007, and, hence, the

Township may claim crediting for these units.

Tomorrow’s Hope

In addition to the prior cycle credits for alternative living arrangement facilities, the
Township claims five (5) rental credits for Tomorrow’s Hope alternative living arrangement
facility, which received a certificate of occupancy on September 30, 1994. This five (5)
bedroom group home for developmentally disabled adults is located at 609 Henry Street
(Block 91, Lot 19.03). Post-1986 alternative living arrangement units are eligible for rental

honus crediting,

Windsor Crescent/Community Investment Strategies (CIS)

Windsor Crescent, located on Solar Avenue, is a 100-percent affordable, family rental
development, which was built and occupied in 2011 and contains 111 dwelling units. The
project is situated on a 20.5-acre tract of land that was assembled by the Township, and
developed by Community Investment Strategies, Inc., which maintains its offices at 201
Crosswicks Street, Bordentown, NI 08505. The development was financed with Low-
Income Housing Tax Credits (LIHTCs) and subsidies from the New Jersey Department
of Community Affairs (NJDCA) and the New Jersey Housing and Mortgage Finance
Agency (HMFA) and, as such, has qualifying affordability controls, As a family rental

project, the units are eligible for one-for-one rental bonus crediting.
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ARC of Ocean County

The Township claims four (4) rental credits for special needs housing units provided by the
ARC of Ocean County, which received a certificate of occupancy in March 1, 2009. The four
(4) bedroom group home for developmentally disabled adults is located at 76 Buckh.lgham
Drive (Block 13203, Lot 2). Units (i.e., bedrooms) in post-1986 alternative living

arrangements are eligible for rental bonus credits.

Habitat for Humanity
One (1) unit of credit is claimed for a family for-sale unit located at 490 Cedar Swamp Road

(Block 4201, Lot 16). The unit was constructed by Habitat for Humanity on donated land,
and was issued a certificate of occupancy on August 25, 2011, The unit was affirmatively

marketed and 30-year affordability controls were established in the deed of sale, which was

dated August 26, 2011.

4.2.4 Proposed Affordable Units

The Township claims 423 units/credits in its 1987-1999 cumulative plan for two projects
included in prior Court-approved plans that, to date, have not been constructed. Details

involving these projects are provided in the following subsections.

Hovbilt (Affordable Housing Site No. 6)

In 1999, the Township sought Court approval to amend its 1993 Plan to include the Fairview
at Jackson (Hovbilt) site in its affordable housing plan, and to approve an agreement between |
Hovbilt and the Township to accept a payment in lieu for low- and moderate-income units
otherwise to have been built within the development. The agreement called for the full
funding of a 97-unit RCA at the rate of $20,000 per unit. Upon favorable recommendation of
the Court Master, Philip Caton, and after a Fairness Hearing on December 21, 1999, the Plan
amendment and developers agreement were approved by Order of the Honorable Fugene

Serpentelli on January 10, 2000,

In April 2007, the Township petitioned the Court to amend its January 10, 2000 Order (o

allow the amendment of the Developer’s Agreement with the Township to convert the
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developer funding of a 97-unit RCA to an age-restricted inclusionary project with a 15
percent low- and moderate-income set aside in a project of up to 1,275 units. This
modification would have produced up to 192 low- and moderate-income, age-restricted units.
Upon favorable recommendation of the Court Master and having conducted a compliance
hearing on the matter, the Honorable Eugene Serpentelli issued an Order dated June 21,
2007, which approved the amendment of the Township’s Plan and the developer’s
agreement. As part of the Court Order, Hovbiit agreed to a range of affordability and pricing
stratification of the inclusionary affordable units geared toward making additional units
available to households with incomes of 30 percent of the regional median household
income. The Township has agreed to apply for subsidies to write down the affordability of
the inclusionary units, such that additional units may be available to households at or below
30 percent of the regional median, above and beyond that which had already been agreed to

by Hovbilt.

The Court, under the scope of its review during the December 21, 1999 Fairness Hearing,
determined the property to be approvable, available, developable and suitable as defined in
NJA.C. 5:93-1.3. On April 2, 2007, the Jackson Township Planning Board granted
conditional Preliminary and Final Major Site Plan and Subdivision approval to Sections 1

and 2 of the proposed development, which consisted of 965 units.

The Township and Hovbilt entercd into a further agrecment (1.c., Sccond Amendment (o the
Hovbilt, Inc. and Jackson Township Affordable Housing Agreement). This agreement was
approved by Order of the Court dated November 23, 2011, after a conducting a Compliance
Hearing on November 10, 2011, The Second Amendment to the Affordable Housing
Agreement allowed Hovbilt, or its assign, to sell approximately 290 acres to the Trust for

Public Land, to be added to the State-owned Collier’s Mill Wildlife Area.

The lands to be conveyed to the Trust for Public Land included an area containing
approximately 63 dwelling units approved in 2007 as part of General Development Plan
(GDP) for 965 units, as well as an area contemplated for an additional 310 units under the

prior Affordable Housing Agreement. The parties to the Second Amendment to the
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Affordable Housing Agreement also agreed to include a provision that Hovbilt shall set aside
192 units for inclusionary affordable housing as part of the 902 units previously approved as
part of the GDP that remains after removal of the subject property as sold to TPL. Jackson
and Hovbilt further agreed that Hovbilt could apply to amend the approvals to include up to
1,100 units on the property still owned by Hovbilt of which 20% would be set aside for
affordable housing, with a minimum of 192 affordable units. The Second Amendment
provided that in the event final approval for 902 units is reduced as a result of “...a change in
state, county or local legislation, regulations, permitting or determinations that limit the
development of the Property, JTackson and Hovbili reserved the right to request an appropriate
reduction in the number of affordable housing units through a further hearing before this

Court...”.

The Second Amendment was signed and approved by the Court and the lands conveyed to
the Trust for Public Land in 2012. Hovbilt subsequently filed for bankruptcy and the Hovbilt
Site was sold in a Bankruptcy Court proceeding to M&M at Jackson, LL.C. The Township
was subsequently advised that a new entity, EL at Jackson, LLC, had been formed and
assumed the ownership, rights, and obligations of Hovbilt. On September 16, 2016, a
Consent Order was entered providing for the rezoning of the former Hovbilt site. Appendix C
provides a copy of an ordinance, which is scheduled to be introduced by the Township
Council on June 13, 2017 and considered for adoption on June 27, 2017, and which creates a
new Mixed Residential-Affordable Housing-8 (MR-AH-8) Zone and rezones the former
Hovbilt site (Affordable Housing Site No. 6) in a manner that is consistent with the
September 16, 2016 Consent Order, the Settlement Agreement and the prior Affordable

Housing Agreements related to the site.

The zoning permits non-age-restricted mixed residential dwelling unit buildings, including
detached single-family and two-family dwellings, as well as multi-family developiment. The
zoning permits up to 1,100 dwelling units and requires 20 percent of the units to be set aside
for low- and moderate-income households, with 17 percent of the affordable units to be set

aside for very low-income households. Upon adoption of the MR-AH-8 Zoning amendment,
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the site will again be approvable, available, developable and suitable, and, therefore, entitle

the Township to claim crediting for 220 units.

Leigh/Jackson Woods (Affordable Housing Site No. 2)

The Leigh/Jackson Woods project, Affordable Housing Site No. 2, was approved by the
Court for inclusion in the Township’s 1993 Compliance Plan. The project had received a
conditional Preliminary Subdivision and Site Plan approval from the Planning Board in
March 1989. The 1989 preliminary approval provided for the construction of a total of 1,641
units (311 detached single-family and 1330 multi-family dwelling units), ten percent of
which (164 units) were to be set aside for low- and moderate-income households. The
Planning Board, on October 15, 2007, voted to deny Final Subdivision and Site Plan
approval for Section C of the project and determined that the preliminary approval granted in

1989 for the entire project had lapsed.

Leigh Realty Company subsequently filed several legal challenges to actions taken by the
Planning Board and Township related to land development applications made for the
property. After lengthy mediation under the guidance of the Court Master, Leigh Realty
Company, the Township and Planning Board reached a settlement of these legal challenges.
A Consent Order Incorporating Stipulation of Settlement was entered by the Honorable
Vincent J. Grasso, A.J.S.C. on June 29, 2011. Chief among the provisions of the Settlement
Agreement and Order was the right of Leigh Realty to seck approval of 1,541 dwelling units,

of which 15 percent (231) are to be set aside as low- and moderate-income units.

On June 4, 2012 the Jackson 'l'ownship Planning Board granted Preliminary Major Site Plan
approval to The Jackson Woods project for 1,541 non-age-restricted dwelling units, of which
231 units are to be set aside for low- and moderate-income families and individuals. On
August 6, 2012 the Jackson Township Planning Board granted Amended Preliminary Major
Site Plan approval and Final Major Site Plan approval for the Central Portion (Phase I) of the
Jackson Woods development. The approved (final) Central Portion (Phase T) consists of 510

multi-family rental units, of which 72 rental units are to sct aside as affordable, Construction
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of site improvements and housing units in the Central (Phase I) currently underway, with

numerous buildings built and occupied.

The Southeast Section (Phase II) received amended preliminary and final subdivision
approval in November 2015. The Southeast Section is to contain 553 for-sale townhomes and
an 88-unit, entirely affordable family rental component to be developed by Walters Homes.
Funding approval has been received from New Jersey Housing and Mortgage Finance
Agency (HMFA) for the affordable units. Construction is scheduled to begin in June 2017
and is anticipated to be completed in 12 to 15 months. The Southwest Section (Phase Ili) 1s to
contain 549 family rental units, of which 71 are to be reserved for low- and moderate-income

households. Construction in the Southwest Section is expected to commence in 2019.

Based upon the foregoing, the Township claims 231 dwelling units and 39 rental bonus
credits towards its prior round obligation for the Jackson Woods development. The Township
is not eligible to claim all 72 rental units for rental bonus crediting in Central Portion (Phase
1) against its prior round obligation having reached the 259-unit rental bonus cap with the

thirty-ninth unit in Phase 1.

4.2.5 Prior Round Compliance Plan Caps and Requirements

Rental Bonus Credits

Pursuant to N.J.A.C. 5:97-3.5(a), the number of rental units eligible for one-for-one rental
bonus credits is limited to qualifying affordable rental units, up to the municipal rental
obligation. As cited in Section 7.3 (above), the Township’s rental obligation is 259 units.

Jackson Township claims one-for-one rental bonus credits for 259 of existing affordable

rental units developed per Table 9 (below).
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Table 9: Rental Bonus Credits Prior Round Obligation (1987-1999)

. o . it - Rental
Project » o l};‘lll?sﬂ 1 Bonus -
‘ . S ERE AR ‘Credits
Affordable Housing Site No. 1 — Willow Point — Family 100 100
Rental (100 x 1)
Affordable Housing Site No. 2 — Jackson Woods- Family 39 39
Rental (39 x 1)
Tomorrow’s Hope (Special Needs) ~ (5 x 1) 5 5
Windsor Crescent/CIS ~ Family Rental (111 x 1) 111 111
ARC of Ocean (Special Needs) - (4 x 1) I N 4
Fotal T R R B KT TR

Minimum Rental Obligation
At least 259 units must be rental units in accordance with N.J.A.C. 5:97-3.10.(b) (i.c.,
0.25 [Prior Round Obligation (1,247) Minus (=) Prior Cycle Credits (210)] = 259). The

Township has provided 504 rental units and, therefore, complies with this requirement.

Rental unit crediting has been generated from the following projects:
¢ Site No. 1 — Willow Pointe (100 Units)
s Site No. 3 — West Lake Village (150 Units)
» RBella Terra (11 Units)
¢ Sunrise (10 Units)
« Care One at Jackson (2 Units)
» Orchards at Bartley (15 Units)
s Colonial Arms (24 Units)
¢ Tomorrow’s Hope (5 Units)
e  Windsor Crescent/CIS (111 Units)
s ARC of Ocean (4 Units)
s Site No. 2 — Leigh (72 Units)

Maximum RCA Credits
Prior to P.L. 2008, c.46, enacted into law on July 17, 2008, the Township was permitted

under COAH regulations to transfer a maxinmum of 624 units through RCA agreements.
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The use RCAs as a mechanism to satisfy a portion of its obligation was effectively
eliminated by this legislation. In 2005, prior to the enactment of P.L. 2008 c.46, the
Township had completed the transfer 50 units to the City of Trenton through an RCA

agreement, and is entitled to claim crediting for these units under the provisions of P.L.

2008, c.46.

Maximum Age-Restricted Units

The Township is permitted to provide a maximum of 247 age-restricted affordable units
to address its prior round obligation per N.JLA.C. 5:97-3.10(c) (i.e. .25 [Prior Round
Obligation (1247)] Minus (=) Prior Cycle Credits [210] Minus (=) Transferred RCA
Units [50] = 247). The Township’s prior round compliance plan provides 212 age-
restricted units, and therefore complies with the maximum age-festn‘cted unit cap. Age-
restricted units have been provided as follows:

e« West Lake Village (150 Units)

+ Bella Terra (11 Units)

s Suprise (10 Units)

e Care One at Jackson (2 Units)

e Orchards at Bartley (15 Units)

s Colonial Arms (24 Units)

4.3  Third Round Compliance Plan

The Township claims a total of 1,250 credits, including a surplus of 146 credits from the
prior round that has been carried forward toward its third round obligation. The following
table (Table 10: Third Round Compliance Plan Summary), enumerates how the

Township will address its Court-approved 1250-unit third round obligation.
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Table 10: Third Round (1999-2015) Compliance Plan Summary

| Attordabie ]’ K

| L " Froject Type | units

A. EL @ Jackson, LLC| Perrineville Road Family Rental (Units 146 0 146‘
(Carried Forward Carried Forward from
from Stte No. 6) Prior Round)

B. Holly Oaks Block 14801, Lot § Inclusionary Age- 5 0 5

Restricted For-Sale

C. DVT Enterprises Block 1720, Lot Family For-Sale ) 0 1
(Maplewood 173.03
Estates)

D. SNHPLP Program | TBD Special Needs Housing |8 0 8

E. Leigh Realty-North |Interchange of Mixed-Use Family 273 272 545
Tract (Site No, 10} |Route 195 and Rental

Route 526/527

F. Highview Homes |Block 164, Lot 2 Inclusionary Family 40 40 80
(Site No. 15) Rental

G. RG-2 Zone (Sites Various Inclusionary Family 175 0 175
Nos. 12,13, and 14) For-Sale

H. Remainder of RG-2 | TBD Inclusionary with 20- 2950 0 200

dRG-3 Zo Percent Set-Aside

The components of the Township’s third round compliance plan that are set forth in

Table 10 are described below:

4.3.1 Proposed Affordable Units

Hovbilt (Affordable Housing Site No. 6)
The Township will carry forward to the third round 146 of the total of 220 affordable

units in the Hovbilt project (Affordable Housing Site No. 6), which has been described in

detail above.

Holly Oaks

A use variance to permit the construction of 28 age-restricted multi-family units and a
free-standing bank was approved by the Jackson Township Zoning Board of Adjustment
on August 6, 2008, and preliminary and final site plan approval of the bank and

preliminary site plan approval of the residential units was approved on January 21, 2009.
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The Holly Oaks development, located at the southwest corner of the intersection of
Manhattan Street and Cooks Bridge Road (Block 14801, Lot 5), received amended
preliminary and final site plan approval of both the bank and residential units on
September 9, 2009. All approvals are conditioned upon the set aside of five (5) of the
twenty-eight (28) total units as affordable units. Based upon the foregoing, the Township
claims five (5) credits for the for-sale, age-restricted units to be created by this project

toward its third round affordable housing obligation.

DVT Enterprises, LLC (Maplewood Estates)

DVT Enterprises, LLC, the owner and applicant of property known as Block 17201, Lots
1, 37, and 38, received final major subdivision approval from the Jackson Township
Planning Board on May 16, 2005. The 13-lot subdivision included 12 new building lots,
and a lot bearing an existing detached single-family dwelling. The approval was
conditioned upon the applicant satisfying the Township’s “Growth Share Ordinance.”
DVT Enterprises filed a complaint against the Township and Planning Board on January
30, 2009 challenging the growth share ordinance requirements. Pursuant to a Settlement
Agreement with DVT Enterprises, LLC dated June 21, 2010, a copy of which is attached
as Appendix D, the developer of the property is required to deed restrict the existing
dwelling for occupancy by a moderate-income household and pay a total of $76,114
($6,342.84 per unit upon issuance of a certificate of occupancy) into the Township’s
Affordable Housing Trust Fund. Construction of site improvements has recently
c;)mmcnced and building permits have been sought. The Township claims one credit for

the affordable unit in the Maplewood Estates development.

Special Needs Housing Partnership Loan Program (SNHPLP)

By Memorandum of Understanding dated April 10, 2012, the Township, the New Jersey
Housing and Mortgage Finance Agency (HMFA) and the New Jersey Department of
Human Services (DHS) agreed to participate in the Special Needs Housing Partnership
Loan Program (SNHPLP) in an effort to expand housing opportunities and expedite the
placement of developmentally disabled individuals into community-based supportive

housing within Jackson Township. The Township has transferred $500,000- from its
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affordable housing trust fund to the New Jersey Department of Community Affairs
(DCA), which is to be matched by $500,000 from the State to fund the development of
special needs housing. Based upon the program guidelines of a maximum expenditure of
$125,000 per bedroom, the program will generate a minimum of eight (8) bedrooms of
special needs housing. Advancing Opportunities, Inc. has received approval from HMFA,
with the concurrence of the Township, to develop a four-bedroom group home
(Middletree Home) on West Veterans Highway. Applications for building permits have
been made and construction is scheduled to start immediately upon receipt thereafter. The
Township claims eight units of credit toward its third round affordable housing obligation

for the Middletree Home project and an additional future site to be developed under the

SNHPLP.

Village Green (Leigh Realty —~ North Tract, Affordable Housing Site No. 10)

The Village Green site (Affordable Housing Si!te No. 10) consists of approximately 325
mnoncontiguous acres that are generally located at the Interstate Route 195/Ocean County
Routes 527 & 526 interchange. The property is adjacent to the Leigh/Jackson Woods site
(Affordable Housing Site No. 2). The Village Green site is owned or controlled by Leigh
Realty or affiliated companies. The property is currently zoned HC, Highway
Commercial, and LM, Light Manufacturing. The property received various approvals
from the Jackson Township Board of Adjustment to construct approximately 2,900,000
square feet of mixed commercial (non-residential) development in a regional commercial

development known as “Jackson Commons”,

Leigh Realty expressed an interest in developing the property as a mixed-use, town
center-type development to be known as the “Village Green”, The Township and Leigh
Realty, as part of the negotiations resulting in the Affordable Housing Site No. 2 (Jackson
Woods) settlement agreement, discussed the pbtential rezoning of the Affordable
Housing Site No. 10 (Leigh Realty—North Tract) to permit the development of a self-
contained mixed-use development. Those discussions conducted with the participation of
the Court Master resulted in the parties entering into a Consent Agreement signed by the

Court, after a “Fairness Hearing”, on October 15, 2015,
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The Consent Agreement provided for the rezoning of the property to permit a minimum
of 1,365 dwelling units and a minimum required non-residential component of 273,000
square feet. Twenty percent (273) of the 1,365 dwelling units within the overall mixed-
use development would be required to be set aside as affordable family rental units. The
Court Master, affirmed by the Court, has determined the Agreement represents a realistic
opportunity for the production of 273 units of affordable housing. On May 9, 2017, the
Township Council adopted Ordinance No. 6-2017, which rezoned the property pursuant

to the Court-approved Consent Agreement. Ordinance No.6-2017 is attached as

Appendix E.

Highview Homes (Affordable Housing Site No. 15)

Affordable Housing Site No. 15 (Block 1203, Lot 29) is an approximately 40-acre,
vacant, wooded site that is located at the northeast quadrant of the intersectioh of New
Prospect Road and Larsen Road. Highview Homes is the contract purchaser and an
intervenor in the Township’s Declaratory Judgment Petition (Docket No, OCN-L-1879-
15). Highview Homes is a party to the Court-approved Settlement Agreement (Appendix
A) whereby the site would be rezoned from its current R-1 Single-Family Residential
zoning to permit a maximum of 214 multi-family residential rental units, of which 40 are
to be reserved for low- and moderate-income houscholds and individuals. Approximately
20 acres of the site is free of environmental restrictions, and sanitary sewer and water
facilities are available. The site is bounded: on the south, across Larsen Road, by Jackson
Fire Company No. 1 Station and First Aid Facility and Johnson Elementary School; to
the east by detached single-family homes along Birch Drive; and to the west by detached
single-family residences along the west side of North New Prospect Road. A draft
ordinance creating the MF-AH-7 Zone and rezoning the Highview Homes property
accordingly, consistent with the Court-approved Settlement Agreement, is attached as
Appendix F. Said Ordinance is scheduled for introduction at the June 13, 2017 Council
meeting and to be considered for adoption on June 27, 2017. Based upon the foregoing
the site is available, developable and suitable for development as reflected in this plan

and the Township is entitled to claim 40 affordable family rental units toward its third

Page 30



OCN-L-002627-20 11/06/2020 12:16:25 PM Pg 35 of 62 Trans ID: LCV20202003107

Amended Housing Element and Fair Share Plan
June 8, 2017

round obligation.

RG-2 Associates, LLC (Affordable Housing Site No. 12)/Swanbourne, LLC
(Affordable Housing Site No. 13)/Jackson Holdings/Grawtown (Affordable Housing
Site No. 14)

Per the Court-approved Settlement Agreement, the Township has included these three
sites in its third round plan. All three sites (Site Nos. 12, 13 and 14) are located in the
RG-2, Regional Growth Zone, which is situated within the Pinelands area of the
Township. Pursuant to P.L. 2008, c.46, dev_elopments consisting of newly-constructed
residential units, located, or to be located, within the jurisdiction of the Pinelands
Commission and subject to the Pinelands Comprehensive Management Plan “shall be
required to be reserved for occupancy by low- or moderate-income households at least 20
percent of the residential units constructed, to the extent this is economically feasible.”
Development plans for all three sites have been prepared, and separate applications have
been submitted to the Township at various times and with varying outcomes. All three
development applications were submitted to the Pinelands Commission at the time
devclopment approvals were sought from Jackson Township and all three development
applications have reccived a certificate of filing from the Pinelands Commission.
Collectively the three projects are anticipated to yield 874 detached, single-family units,
20 percent of which (175) are to be set aside for low. and moderate-income households.

The particulars of the individual projects arc provided below.

1. RG-2 Associates, LL.C (Affordable Housing Site No. 12): The RG-2 Associates,
LLC property (Block 19403, Lots 2, 6, 7, 10, 12, 19, 20, 30 & 31) consists of
166.6 total acres and is located on Grawtown Road. The site contains 132
developable/upland acres. The developer proposes to build detached, single-
family homes on 12,000 square feet lots. The proposed development is to be
served by public sewer. The project received preliminary and final major
subdivision approval for 186 building lots on November 21, 2016. The required,
20-percent sct aside is 37 affordable, for-sale units. The Township claims 37

credits toward its third round obligation for the 37 affordable units that are to be
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developed on this site.

2. Swanbourne, LLC (Affordable Housing Site No. 13): The Swanbourne, LLC
property (Block 20801, Lots 3, 8, 9, 10, 12, 15, 16, 17, 18, and 28 and Block
20701, Lot 3)) consists of 159 total acres with access to South Hope Chapel Road.
The site contains 102 developable/upland acres. The developer proposes to build
detached, single-family residences on 12,000 square feet lots. The site has access
to public sewer. Development plans that provide for a total of 195 building lots
have been prepared, and application has been made to the Jackson Township
Zoning Board of Adjustment for a “(d)5 density bonus” and major subdivision
approval of this 195-building lot de%lopment. The application before the Zoning
Board of Adjustment has been adjourned by the applicant’s request to July 19,
2017. As a result of the adoption of Ordinance No. 8-2017 by the Township
Council on May 23, 2017 (attached as Appendix G) the applicant will not require
a “(d)5 density variance” and the Planning Board is likely to assume jurisdiction.
The required, 20-percent set-aside would be 39 affordable, for-sale units. The
Township claims 39 credits toward its third round obligation for the 39

affordable, for-sale single-family units on this site.

3. Jackson Holdings/Grawtown Estates (Affordable Housing Site No. 14): The
Jackson [oldings property (Block 19301, Lot 4) consists of 302 acres along the
west side of Grawtown Road. The site contains 191 developable/upland acres. A
prior application in 2007 for 493 detached single-family building lots (9,000
square feet minimum) was denied by the Planning Board under the conditional
use section of the ordinance, primarily on the basis of the applicant’s failure to
obtain a Certificate of Filing from the Pinelands Commission demonstrating
consistency with the Pinelands Comprehensive Management Plan and traffic
concerns. In December 2007 Jackson Holdings filed a legal challenge to the
Planning Board’s denial, raising as an issue the validity of the conditional use
requirements of the Township’s ordinance. The trial court reversed the

determination of the Planning Board and remanded the application to the Planning
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Board for approval. The Planning Board appealed and the Appellate Division

remanded to the trial court for the inclusion of the Township.

The Township of Jackson Planning Board undertook a periodic reexamination of
its Master Plan in 2008. Several ordinances implementing the provisions of the
Master Plan were adopted by the Township Council on November 9, 2010,
including Ordinance No. 29-10, which is referenced below. The 2009 Master Plan
and implementing ordinances were submitted to the Pinelands Commission. The
Commission has not certified either the 2009 Master Plan as it pertains to the
Pinelands Area portion of Jackson Township (n.b., it has certified the 2009 zoning

map) or Ordinance 29-10.

Ordinance No. 29-10 directly affected all of the properties zoned as RG-2 and
RG-3. Specifically, Ordinance No. 29-10 removed and repealed §109-81.D and
§109-82.D, which were the conditional use sections in the RG-2 and RG-3
Regional Growth Zones within the Pinelands Areas portion of Jackson Township.
These sections permitted the development of residential lots at less than one acre,
and at increased densities on lands with certain environmental constraints or
impacted by Joint Base McGuire-Dix-Lakehurst pursuant to the Joint Base Land
Use Study. They were removed based on density recommendations as described
in the Joint Land Use Study for Joint Base McGuire-Dix-Lakchurst (JLUS), the
Toms River Corridor Study and the goals and principles of the 2009 Jackson

Township Master Plan.

The legal challenge filed by Jackson Holdings in 2007 ultimately concluded in
2011 with the Township asserting that the conditional use standards of the RG2
and RG3 zoning districts were invalid. Ordinance No. 8-17, which was adopted
by the Township Council on May 23, 2017 (Appendix G), revised and re~
established conditional use standards permitting development of detached single-
family units on lots of less than one acre in size and opening the door for the re-

application consistent with that previously submitted in 2007 (i.e., 493 building
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lots [minimum 9,000 square feet]). The required 20 percent set-aside will result in

the creation of 99 affordable for sale units.

4.3.2 Third Round Compliance Plan Caps and Requirements

Third Round Age-Restricted Units

Utilizing N.JLA.C. 5:97-3.10(c)2 as the basis for determining the maximum number of
age-restricted units that the Township may claim toward its third round obligation, the
Township can claim up to a maximum of 312 age-restricted units. This is determined as

follows: Age-Restricted Maximum = 0.25 * Third Round New Construction Obligation =

0.25 x 1250 = 312 Units.

The Township’s third round plan contains only the five proposed age-restricted units in

the Holly Oaks development and therefore is well below the age-restricted unit cap.

Third Round Rental Obligation

Utilizing N.JLA.C. 5:93-5.15, the Township’s rental obligation is calculated as follows:
0.25 x Calculated Need = .25 x 1250 = 312 Units. The Township’s third round
compliance plan, which is set forth in Table 10, includes 467 rental units (viz,, EL at
Jackson, the SNHPLP program, Leigh Reality North, and Highview projects) and,

therefore, exceeds by far the minimum rental requirement.

Third Round Rental Bonus Credits

Utilizing N.J.A.C. 5:93, the Township may claim rental bonus credits for rental units up
to its rental obligation of 312 units. As detailed in Table 10, the Township claims one-
for-one rental bonus credits for 272 of the 273 family rental units in Leigh Realty—North
Tract (Affordable Housing Site No. 10) and the 40 family-rental units in Highview

Homes development (Affordable Housing Site No. 15) for a total of 312 rental bonus

credits.

Third Round Very Low-Income Housing Requirement

The July 2008 amendments to the New Jersey Fair Housing Act (P.L. 2008, ¢.46) and the

Page 34



OCN-L-002627-20 11/06/2020 12:16:25 PM Pg 39 of 62 Trans ID: LCV20202003107

Amended Housing Element and Fair Share Plan
June 8, 2017

FSHC Settlement Agreement provide that a minimum of 13 percent of the low- and
moderate-income units developed in a municipality shall be “reserved for nccupancy by

very low-income houscholds.”

The Township’s prior and third round compliance plans provide for a total of 1,243 new
affordable umits to be comstructed and subject to the 13 percent very low-income
requirements of the Fair Housing Act and the Court-approved Settlement Agreement,
resulting in a very low-income requirement of 162 units. The following demonstrates

compliance with these requirements:

1. As part of the 2007 Court Order, Hovbilt (Affordable Housing No. 6) agreed to a
range of affordability and pricing stratification of the inclusionary affordable units
geared toward making additional units available to households with incomes of 30
percent of the regional median. The Township has agreed to apply for subsidies to
write down the affordability of the inclusionary units, such that additional units
may be available to households at or below 30 percent of the regional median,
above and beyond that which has been already agreed to by Hovbilt. These
requirements survive the bankruptcy sale of the property and will be a condition
of any forthcoming development approval obtained by EL @ Jackson, LLC and

will yield 37 very low income units.

2. Leigh/Jackson Woods (Affordable Housing Site No. 2), as described in a
preceding section of this Amended Housing Element and Fair Share Plan, consists
of three phases. Phase I (Central) is currently under construction and the project
affordable housing plan for this phase provides for eight of 72 affordable units in
this phase to be qualifying very low-income f‘m’nﬂy rental units. Construction of
the affordable units in Phase 11 (Southeast) is scheduled to commence in June
2017. This 88-unit, all-affordable project, pursuant to funding requirements, will
have a minimum of 10 percent (9) of the family rental units as very low-income
units. A requirement that 13 percent of the 71 affordable units (9) in Phase 111

(Southwest) will be developed as very low-income units will be a condition of

Page 35



OCN-L-002627-20 11/06/2020 12:16:25 PM Pg 40 of 62 Trans ID: LCV20202003107

Amended Housing Element and Fair Share Plan
June 8, 2017

any forthcoming development approval.

3. All eight units to be developed pursuant to the SNHPLP program will qualify as

very low-income units.

4. The Township and Planning Board will require that 13 percent of the 273
affordable, family-rental units (35) be reserved for occupancy by very low-
income households as a condition of any forthcoming development approvals and
the required broject—speciﬁc affordable housing plan related to the Leigh Realty-
North Tract (Affordable Housing Site No. 10).

5. The Township and Planning Board will require that 13 percent of the 40
affordable, family-rental units (5) be reserved for occupancy by very low-income
households as a condition of any forthcoming approvals and the required project-

specific affordable housing plan related to Highview Homes (Affordable Housing
Site No. 15).

6. The Township and Planning Board will require that 13 percent of the 175
affordable units (23) be reserved for occupancy by very low-income households
as a condition of any forthcoming development approvals and as part of the
required project-specific affordable housing plans related to Affordable Housing

Sites Nos. 12, 13, and 14.

7. The Township and Planning Board will require that 13 percent of the required
number of affordable units be reserved for occupancy by very low-income
households for all future development applications in the RG-2 and RG-3 zones.
The anticipated buildout of the RG-2 and RG-3 zones is anticipated to yield 290

affordable units and 38 very low-income units.

Based upon the foregoing, the prior and third round compliance plans are anticipated to

generate 172 very low-income units, and, therefore, exceed the 162-unit requirement.
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5.0 ADDITIONAL FAIR SHARE PLAN COMPONENTS

5.1 Spending Plan

Appendix H is the Township’s Spending Plan adopted and endorsed by Township

Council.

5.2 Affirmative Marketing Plan

Appendix I is a draft of the Township’s Affirmative Marketing Plan to be adopted by

resolution of the Township Council.

5.3 Reporting Requirements

Per the FSHC Settlement Agreement, on October 25, 2017 and every October 25
thereafter through 2025, the Township is required to provide an annual report of the
affordable housing trust fund activity to the New Jersey Department of Community
Affairs, Council on Affordable Housing, Local Government Services, or other entity
designated by the State of New Jersey, with copy to Fair Share Housing Center, Inc., and

posted on the municipal website.

Per the FSHC Settlement Agreement, on October 25, 2017 and every October 25
thereafter through March 2025, the Township will prepare a report on the status of all
affordable housing activity within the Township. Such report is to be posted on the

Township website.

Per the Settlement Agreement, the Township shall conduct a “midpoint realistic
opportunity review” due on July 1, 2020 and conmsisting of a status report as to its
implementation of this Amended Housing Element and Fair Share Plan, and an analysis
of whether any unbuilt sites or unfulfilled compliance mechanisms continue to present a
realistic opportunity for the production of affordable housing, and whether any
compliance mechanisms should be revised or supplemented. Such report shall be posted

on the Township website.
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Per the Settlement Agreement, within 30 days of October 25, 2019 and every third year
thereafter, the Township shall prepare a status report, and post same on its website, as to
satisfaction of its very low-income requirements, as set forth in N.J.S A, 52:27D-329.1

and addressed in this Housing Element and Fair Share Plan.

5.4 Amendments to Affordable Housing Ordinances

Appendix ] is a draft ordinance to be adopted by the Township Council amending the
Township’s affordable housing ' ordinances consistent with this Amended Housing

Element and Fair Share Plan and the Settlement Agreement.
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HOUSING CENTER

October 25, 2016
NOV 10 201
Jean Cipriani, Esq.
Counsel for Township of Jackson RSN 6 R
Gilmore & Monahan, P.A. L G BMONAMANMN
10 Allen St,
Toms River, NJ 08753
Re: In the Matter of the Township of Jackson, County of Ocean, Docket
No. .-1879-15

Dear Ms. Cipriani:

This letter memorializes the terms of an agreement reached between the Township of Jackson
(the Township, Jackson, or “the municipality”), the declaratory judgment plaintiff, Fair Share
Housing Center (FSHC), a Supreme Court-designated interested party in this matter in
accordance with In re N.J.A.C. 5:96 and 5:97, 221 N.J. 1, 30 (2015)(Mount Laure! V) and a
defendant in this proceeding, and Highview Homes ("Highview"), which intervened in this
proceeding as a defendant pursuant to an order dated , 2015,

Background
Jackson filed the above-captioned matter on July 7, 2015 seeking a declaration of its compliance

with the Mount Laurel doctrine and Fair Housing Act of 1985, N.J.S.A. §2:27D-301 et seq. in
accordance with In re N.J.A.C. 5:96 and 5:97, supra. Prior to the completion of a trial on the
malter before the Honorable Mark A. Troncone, J.5.C., FSHC, Highview, and the Township began
mediation proceedings with the assistance of the Special Master, Philip B. Caton. Through that
process, the Township and FSHC agreed to settle the litigation and to present that settlement to
the trial court with jurisdiction over this matter to review, recognizing that the settlement of Mount
Laurel litigation is favored because it avoids delays and the expense of trial and results more
quickly in the construction of homes for lower-income households.

Settlement terms
The Township and FSHG hereby agree to the following terms:

1, FSHC agrees that the Township, through the adoption of a Housing Element and Fair
Share Plan, including spending plan in accordance with the terms of this Agreement, and
the implementation of the Plan and this Agreement, satisfies its obligations under the
Mount Laurel doctrine and Fair Housing Act of 1985, N.J.S.A, 52:27D-301 et seq,, for the
Prior Round (1987-1999) and Third Round (1988-2025).

2. At this time and at this particular point in the process resulting from the Supreme Court's
Mount Laurel IV decision, when fair share obligations have yet to be definitively
determined, it is appropriate for the parties to arrive at a settlement regarding a
“municipality’s Third Round present and prospective need instead of doing so through
plenary adjudication of the present and prospective need.

510 Perk Bivd. » Chemry Hil, New Jersey 08002 - 856-665-5444 » fax: 856-663-8182 » www.fairsharehousing.org
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3. FSHC and Jackson hereby agree that Jackson's affordable housing obligations are as
follows:

Rehabilitation Share (per Kinsey Report') 28
Prior Round Obligation (pursuant to N.J.A.C. 5:93) 1247
Third Round (1999-2025) Prospective Need (per | 1250
Kinsey Report, as adjusted through this settlement
agreement)

4. The Township’s efforts to meet its present need/rehabilitation share include the following:
In July 2012 the Township re-established its rehabilitation program to build upon the
success of its earlier program. The current program is funded with a total of $1,380,000
from the Township's affordable housing trust fund, and is administered by Rehabco, Inc.
The municipality agrees to continue this program. , The 28-unit obligation may be satisfied
through units rehabilitated during or since 2010. This is sufficient to satisfy the Township’s
present nead obligation of 28 units.

5. As noted above, the Township has a Prior Round prospective need of 1247 units, which
is met through the following compliance mechanisms:

i ) Affordable | Rental Total
Compliance Mechanism Units Bonuses | Credits
Prior Cycle Credits (4/1/80 — 12/15/86)
Credits without Controls 205 0 205
Group Home 5 0 S
RCAs _
Trenton (Completed) 50 0 50
Built Affordable Units (Post 12/15/86)
Site #1 — Willow Point (Family Rental) 100 100 200
Site #3 — West Lake Village (Senior Rental) 150 0 150

| Della Terra (Assisted Living; Senior Rental) 11 0 11
Sunrise (Assisted Living; Senior Rental) 2 0 2
Orchards at Bartley (Assisted Living; Senior 15 0 15
Rental)

i Colonial Arms (Senior Rental) 24 0 24
Tomorrow’s Hope (Special Needs) S 5 10
Windsor Crescent/CIS (Family Rental) 111 111 222
ARC of Ocean (Special Needs) | 4 4 8
Habitat for Humanity (B2401, L16; Farm]y Sale) 1 0 1

I’) oposed Affordable Units
Site #6 — Hovbilt (Family Rental) 192 0 192 |

~ Site #2 — Leigh (Jackson Woods; 159 Family for 231 39 270
Sale, 72 Family Rental)

“TOTAL 1116 259 1375

' David N. Kinsey, PhD, PP, FAICP, NEW JERSEY LOW AND MODERATE INCOME HOUSING
OBLIGATIONS FOR 1999-2025 CALCULATED USING THE NJ COAH PRIOR ROUND (1987-1999)
METHODOLOGY, May 2016.
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6. The Township has implemented or will implement the following mechanisms to address
its Third Round prospective need of 1250 units:

Project Name

A. EL @ Jackson,
LLC (carried
over from Site #6
above)

B. Holly Oaks

C. SNHPLP
Program

D, Leigh Reality-
North Tract (Site
#10)

E. Highview
Homes (Site #15)

F. RG-2 Zone
(Sites #12, #13,
and #14)

G. Remainder of
RG-2 and RG-3
- Zones

Project
Location

Perrineville
Road

Blk. 14801, Lot
5

TBD

Rt.195 and Rt.
526/527
Interchange

Blk. 164, Lot 2

Misc.

281

Project Type

Family Rental (Units
Carried Forward from
Prior Round)

inclusionary - Age-
restricted- For Sale

Special Needs
Housing

Mixed Use
Development - Family
Rental

inclusionary
Development -Family
Rental

Inclusionary
Development -Family
Rental

Subtotal

Inclusionary
development - 20%
Affordable Unit
Setaside
Requirement

Totals

Number of
Affordable
Units or
Credits

128

(6]

273

40 .

203

657

281

938

Rental

Bomus ¢ Cihe

128 256

0 5

0 8
184 487

0 40

0 203
312 969

0 281
312 1250

At its option, Jackson Township may apply to the court to amend the judgment entered in
this matter to provide compliance mechanisms, including 100% affordable housing
development, that otherwise satisfy the fair share obligations that relale in the chart above
“to F. RG-2 Zone (Sites #12, #13, and #14) and G. Remainder of RG-2 and RG-3 Zones.
Such an application, which shall be on notice to and opportunity to be heard by FSHC,
shall demonstrate how the units to be provided instead of units listed above at items F
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and/or G provide a realistic opportunity in accordance with applicable law and comply with
all terms of this Agreement.

7. The Township agrees to require 13% of all units referenced in this plan, with the exception
of units constructed as of July 1, 2008, and units subject to preliminary or final site plan
approval, to be very low income units, with half of the very low income units being available
to families. The municipalily will comply with those requirements through requiring that
13% of the affordable units in the Leigh Realty - North, Highview Homes, and RG-2 Zone
(Sites #12, #13, and #14) and Remainder of RG-2 and RG-3 Zones are very low income
units, and through the SNHPLP program units. For EL @ Jackson, pursuant to the 2007
Order of Judge Eugene Serpentelli, 17% of the affordable units in that project shall be very
low income units.

8. The Township shall meet its Third Round Prospective Need in accordance with the
following standards as agreed to by the Parties and reflected in the table in paragraph 6
above:

a. Third Round bonuses will be applied in accordance with N.J.A.C, 5:93-5.15(d).

b. Atleast 50 percent of the units addressing the Third Round Prospective Need
shall be affordable to very-low-income and low-income households with the
remainder affordable to moderate-income households.

c. Atleast twenty-five percent of the Third Round Prospective Need shall be met
through rental units, including at least half in rental units available {o families.

d. Atleast half of the units addressing the Third Round Prospective Need in total
must be available to families.

e. The Township agrees to comply with an age-restricted cap of 25% and to not
request a waiver of that requirement. This shall be understood to mean that in
no circumstance may the municlpality clalm credit toward its fair share obligation
for age-restricted units that exceed 25% of all units developed or planned to mest
its cumulative prior round and third round fair share obligation.

9. The Township shall add to the list of community and regional organizations in its
affirmative marketing plan, pursuant to N.J.A.C. 5:80-26.15(f)(5), Fair Share Housing
Center, the New Jersey State Conference of the NAACP, 14 Clifton Ave. S., Lakewood,
NJ 08701, the Latino Action Network, PO Box 943, Freehold, NJ 07728, NAACP Toms
River Branch, PO Box 5144, Toms River 08754, and NAACP Ocean County/Lakewood
Branch, PO Box 836,Lakewood, NJ 08701, OCEAN, Inc., S&F Plaza, 2008 Rt. 37 East —
Suite 12, Toms River, NJ 08753, the New Jersey Housing Resource Center, 837 South
Clinton Avenue, P.O. Box 18550, Trenton, NJ 08650, and the Supportive Housing
Association, 15 Alden St # 14, Cranford, NJ 07016, and shall, as part of its regional
affirmative marketing strategies during its implementation of this plan, provide notice to
those organizations of all available affordable housing units. The Township also agrees
to require any other entities, including developers or persons or companies retained to do
affirmative marketing, to comply with this paragraph.

10. All units shall include the required bedroom distribution, be governed by controls on
affordability and affirmatively marketed in conformance with the Uniform Housing
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Affordability Controls, N.J.A.C. 5:80-26.1 et. seq. or any successor regulation, with the
exception that in lieu of 10 percent of affordable units in rental projects being required to
be at 35 percent of median income, 13 percent of affordable units in such projects shall
be required to be at 30 percent of median income, and all other applicable law, except as
provided in paragraph 7 above. The Township as part of its HEFSP shall adopt and/or
update appropriate implementing ordinances in conformance with standard ordinances
and guidelines developed by COAH to ensure that this provision is satisfied.

11. Al new construction units shall be adaptable in conformance with P.L.2005,
¢.350/N.J.S.A, 52:27D-311a and -311b and all other applicable law. ’

12. As an essential term of this settlement the Township shail adopt an amended Housing
Element and Fair Share Plan including spending plan consistent with this agreement, and
shall adopt an ordinance providing for the amendment of the Township's Affordable
Housing Ordinances and Zoning Ordinances to implement the terms of this settlement
agreement and the zoning contemplated herein within 120 days of Court’s approval of this
Settlement Agreement. '

13. The parties agree that the obligations set forth in this agreement and steps taken to fulfill
these obligations meet all the need that the Township is required to address pursuant to
the Mount Laurel Doctrine and Fair Housing Act through June 30, 2025,

The parties anticipate that future decisions of a court of competent jurisdiction in Ocean
County, including but not limited to decisions of the Appellate Division or Supreme Court
‘and/or a determination by an administrative agency responsible for implementing the Fair
Housing Act, or an action by the New Jersey Legislature, will establish fair share
obligations for the Third Round and the application of the 1000-unit cap during the Third
Round, including whether portions of the obligation above the capped amount must be
satisfied in future rounds. In view of the unsettled nature of those issues now, the parties
have elected not to enter into a settlement regarding whether there may be an obligation
deferred to future housing cycles arising from the manner in which the cap is applied
during the Third Round. The parties reserve all rights to address how such obligations will
be calculated or addressed, including any arguments as to the potential carrying over of
any extra credits to future rounds in conformance with the then-applicable law,

Notwithstanding any change in law or other circumstance, the Township shall not have an
obligation to be satisfied in the period through 2025 beyond the mechanisms set forth in
this Agreement. However, with the exception of F. RG-2 Zone (Sites #12, #13, and #14)
and G. Remainder of RG-2 and RG-3 Zones, which are subject to a provision included
above that allows for replacement of those compliance mechanisms with alternative
compliance mechanisms, the Township shall be obligated to implement all terms of this
settlement agreement and its Fair Share Plan, including by leaving in place any site
specific zoning adopted or relied upon in connection with the Plan approved pursuant to
this settlement agreement; taking all steps necessary to support the development of any
100% affordable developments referenced herein; and otherwise fulfilling the fair share
obligation as established herein. The reduction of the Township's obligation below that
established in this agreement does not provide a basis for seeking leave to amend this
agreement or-seeking leave to amend an order or judgment pursuant lo R. 4:50-1.

14. The Township maintains an affordable housing trust fund balance and will prepare a
Spending Plan that will be a part of the HEFSP, subject to the review of the Court, the
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special Master and FSHC.  The parties understand that expenditures of funds that the
court finds are "committed” for expenditure pursuant to N.J.S.A. 52:27D-329.2 and -329.3,
shall have the four-year time period for expenditure designated pursuant to those
provisions beginning to run with the entry of a final judgment approving this settlement in
accordance with the provisions of In re Tp. Of Monroe, 442 N.J. Super, 565 (Law Div.
2015) (affd 442 N.J. Super. 563). On the first anniversary of the execution of this
agreement, and every anniversary thereafter through the end of this agreement, the
Township agrees to provide annual reporting of frust find activity to the New Jersey
Department of Community Affairs, Council on Affordable Housing, or Local Government
Services, or other entity designated by the State of New Jersey, with a copy provided to
Fair Share Housing Center and posted on the municipal website, using forms developed
for this purpose by the New Jersey Department of Community Affairs, Council on
Affordable Housing, or Local Government Services. The reporting shall include an
accounting of all housing trust fund activity, including the source and amount of funds
collected and the amount and purpose for which any funds have been expended.

15.0n the first anniversary of the execution of this agreement, and every anniversary
thereafter through the end of this agreement, the Township agrees to provide annual
reporting of the status of all affordable housing activity within the municipality through
posting on the municipal website with a copy of such posting provided to Fair Share
Housing Center, using forms previously developed for this purpose by the Council on
Affordable Housing or any other forms endorsed by the Special Master and FSHC,

16. The Fair Housing Actincludes two provisions regarding action to be taken by the Township
during the ten-year period of protection provided in this agreement. The Township agrees
to comply with those provisions as follows:

a. For the midpoint realistic opportunity review due on July 1, 2020, as required
pursuantto N.J.S A, 52:27D-313, the Township will post on its municipal website,
with a copy provided to Fair Share Housing Center, a status report as to its
implementation of its Plan and an analysis of whether any unbuilt sites or unfulfilled
mechanisms continue o present a realistic apportunity and whether any
mechanisms to meet unmetl need should be revised or supplemented. Such
posting shall invite any interested party to submit comments to the municipality,
with a copy to Fair Share Housing Center, regarding whether any sites no longer
present a realislic opporlunity and should be replaced and whether any
mechanisms to meet unmet need should be revised or supplemented. Any
interested party may by motion request a hearing before the court regarding these
issues.

b. For the review of very low income housing requirements required by N.J.S.A.
52:27D-329.1, within 30 days of the third anniversary of this agreement, and every
third year thereafter, the Township will post on its municipal website, with a copy
provided to Fair Share Housing Center, a slatus report as to its satisfaction of its
very low income requirements, including the family very low income requirements
referenced herein.  Such posting shall invite any interested party to submit
comments to the municipality and Fair Share Housing Center on the issue of
whether the municipality has complied with its very low income housing obligation
under the terms of this settlement.

17. FSHC previously had intervened in earlier litigation involving Jackson Township and all
parties have acknowledged that due to that earlier intervention FSHC is a party in this
litigation. FSHC is hereby deemed to have party status in this matter and to have
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intervened in this matter as a defendant without the need to file a mation to intervene or
an answer or other pleading. The parties to this agreement agree to request the Court to
enter an order declaring FSHC is an intervenor, but the absence of such an order shall
not impact FSHC's rights.

18. This settiement agreement must be approved by the Court following a fairness hearing as
required by Maorris Cty. Fair Hous. Council v. Boonton Twp., 197 N.J. Super. 359, 367-69
(Law Div. 1984), affd 0.b., 209 N.J. Super. 108 (App. Div. 1986); EastWest Venture v,
Borough of Fort Leg, 286 N.J. Super. 311, 328-29 (App. Div. 1996). The Township shall
present its planner as a witness at this hearing. FSHC agrees not to challenge the
attached Plan (Exh. A) at the faimess hearing. In the event the Court approves this
proposed setttement, the parties contemplate the municipality will receive “the judicial
equivalent of substantive certification and accompanying protection as provided under the
FHA," as addressed in the Supreme Court’s decision in Inre N.J.A.C. 5:96 & 5:97, 221
N.J. 1, 36 (2015). The “accompanying protection” shall remain in effect through July 1,
2025. If the settlement agreement is rejected by the Court at a fairness hearing it shall be
nuill and void.

19. If an appeal is filed of the Court's approval or rejection of the Setllement Agreement, the
Parties agree to defend the Agreement on appeal, including in proceedings before the
Superior Court, Appellate Division and New Jersey Supreme Court, and to continue to
implement the terms of the Settlement Agreement if the Agreement is approved before
the trial court unless and until an appeal of the trial court's approval is successful at which
point, the Parties reserve their right to rescind any action taken in anticipation of the trial
court's approval. All Parties shall have an obligation to fulfill the intent and purpose of this
Agreement.

20. This settlement agreement may be enforced through a motion to enforce litigant's rights
or a separate action filed in Superior Court, Ocean County. A prevailing movant or plaintiff
in such a motion or separate action shall be entitled to reasonable attorney's fees.

21. Unless otherwise specified, it is intended that the provisions of this Agreement are to be
severable. The validity of any article, section, clause or provision of this Agreement shall
not affect the validity of the remaining articles, sections, clauses or provisions hereof, If
any section of this Agreement shall be adjudged by a court to be invalid, illegal, or
unenforceable in any respect, such determination shall not affect the remaining sections.

22. This Agreement shall be governed by and construed by the laws of the Slate of New
Jersey.

23. This Agreement may not be modified, amended or altered in any way except by a writing
signed by each of the Parties.

24. This Agreement may be executed in any number of counterparts, each of which shall be
an original and all of which together shall constitute but one and the same Agreement.

25, The Parties acknowledge that each has entered into this Agreement on its own volition
without coercion or duress after consulting with its counsel, that each party is the proper
person and possess the authority to sign the Agreement, that this Agreement contains the
enlire understanding of the Parties and that there are no representations, warranties,
covenants or undertakings other than those expressly set forth herein.
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26. Each of the Parties hereto acknowledges that this Agreement was not drafted by any ane
of the Parties, but was drafted, negotiated and reviewed by all Parties and the Special
Master, therefore, the presumption of resolving ambiguities against the drafter shall not
apply. Each of the Parties expressly represents to the other Parties that: (i) it has been
represented by counsel in connection with negotiating the terms of this Agreement; and
(i) it has conferred due authority for execution of this Agreement upon the persons
executing it.

27. Any and all Exhibits and Schedules annexed to this Agresement are hereby made a part of
this Agreement by this reference thereto. Any and all Exhibits and Schedules now and/or
in the future are hereby made or will be made a part of this Agreement with prior written
approval of both Parties.

28. This Agreement constitutes the entire Agreement between the Parties hereto and
supersedes all prior oral and written agreements betwaen the Parties with respect to the
subject matter hereof except as otherwise provided herein.

29. No member, official or employee of the Borough shall have any direct or indirect interest
- in this Settlement Agreement, nor participate in any decision relating to the Agreement
which is prohibited by law, absent the need to invoke the rule of necessity.

30. Anything herein contained to the contrary notwithstanding, the effective date of this
Agreement shall be the date upon which all of the Parties hereto have executed and
delivered this Agreement.

31. All notices required under this Agreement ("Notice[s]") shall be written and shall be served
upon the respective Parties by certified mail, return receipt requested, or by a recognized
overnight or by a personal carrier. In addition, where feasible (for example, transmittals
of less than fifty pages) shall be served by facsimile or e-mail. All Notices shall be deemed
received upon the date of delivery. Delivery shall be affected as follows, subject to change
as to the person(s) to be notified and/or their respective addresses upon ten (10) days
notice as provided herein:

TO FSHC: Kevin D. Walsh, Esqg.
Fair Share Housing Center
510 Park Boulevard
Cherry Hill, NJ 08002
Phone: (856) 665-5444
Telecopier: (856) 663-8182
E-mail: kevinwalsh@fairsharehousing.org

TO THE TOWNSHIP; Jean Cipriani, Esq.
Counsel for Township of Jackson
Gilmore & Monahan, P.A.
10 Allen St,
Toms River, NJ 08753
Telecopier. 732-244-1840
Email: jlc@gm-taw.net

TO HIGHVIEW: Richard J. Hoff, Jr. , Esq.
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Bisgaier Hoff, LLC

25 Chestnut Street -Suite 3
Haddonfield, Nd 08033

Email: rhoff@bisgaierhoff.com

TO SPECIAL MASTER: Philip B. Caton, PP, FAICP
Clarke Caton Hintz
100 Barrack Street
Trenton, NJ 08608
Email: pcaton@cchnj.com

WITH A COPY TO THE

MUNICIPAL CLERK: Clerk,
Township of Jackson
95 W. Veterans Hwy
Jackson, NJ 08527
Telecopier: 732-928-4377

Please sign below if these terms are acceptable.

Counse for lntervenor/lnterested Party
Fair Share Housing Center

On behalf of the Township of Jackson, with the authorization
of the governing body

77 / v heed /é'f”//uaw N id ,&(,/p,&,&
Dated: ko Steo-(Lp

On behalf of Highview Homes;

C/{/\ 4, Wu!r’/n/

Datd R %“/4
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RESOLUTION OF THE TOWNSHIP OF JACKSON
JACKSON, NEW JERSEY

o~
RESOLUTION NUMBER: 350R-16 DATE OF ADOPTION: _/4-25 -1
TITLE: RESOLUTION OF THE TOWNSHIP OF JACKSON, COUNTY OF OCEFAN,
STATE OF NEW JERSEY, AUTHORIZING THE EXECUTION OF A SETTLEMENT
AGREEMENT WITH FAIR SHARE HOUSING CENTER
Council Member @déﬁ}{l@% presents the following resolution,

Seconded by Lﬂ/ﬂ/b&) 1of2

WHEREAS, the Township of Jackson filed a complaint in July of 2015 seeking a
declaration of its compliance with the Mount Laurel Doctrine and Fair Housing Act,
entitled In_the Matter of the Township of Jackson, Docket No. OCN-L-1879-15 and has
participated in the proceedings in the Court in order to determine the proper inethodology
for the calculation of Fair Share Obligations for municipalities in Ocean Couaty as
contemplated by the Supreme Court In the Matter of the Adoption of N.L.A.C, 5:96 and
5:97 by the New Jersey Council on Affordable Housing, 221 N.J. 1 (2015) (“Demsxon”),
and

WHEREAS, there are open issues regarding an obligation for the period 1999-
2015 during which no- effective COAH regulations were adopted from which the
Township's Third Round affordable housing obligation could be established, and the
applicability of the 1,000 unit cap to the Third Round period which ends in 2025; and

WHERYAS, Fair Share Housing Center’s position on Jackson Township’s Third
Round Affordable Housing obligation from 1999-2025, as of its expert report of May 2016
is 3,616 affordable housing units, not inclusive of prior round obligation; and

WHEREAS, prior to the. Court reaching a decision, the Township engaged in
settlement discussions with Fair Share Housing Center and the parties agreed to establish
the Township’s Third Round Present Need at 28 units and the Third Round Prospective
Need for the 1999-2025 to be 1,250 units, in order to ensure that the Township receives
the benefits of bonus credits where appropriate; and

WHEREAS, the Township and Fair Share Housing Center have come to an
agreement that the Township shall satisfy its Prospective Need through a plan consisting
of 657 units (414 units being part of projects which have previously been included in

compliance plan) to be achieved in six separate devglopments which wil] enable the
Township to claim 312 additional Rental Bonus Credﬁzd Z
B ANN MARIE EDEN, R.M.C.

DATED: /)-S5 /G TOWNSHIP CLERK

RECORD OF VOTE Council Council
V.P. President

TOWNSHIP Barry Scott Ann Kemneth | Robert

COUNCIL Calogero | Martin | Updegrave Bressi Nixon

YE S

ABSTAIN R, ”/J’% 7 -
: /

ABSENT .
v

[, Ann Marie Eden, Municipal Clerk of the Township of Jackson in the County of
Ocean, hereby certify that the above is a true ¢opy of a Resolution adopted by the Township
Council on the QA dayof 6) \140 A, 2016,
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WHEREAS, the balance of the Prospective Need will be through the mandatory
20% set aside requirement of the Pinelands Commission in the Regional Growth Zones of
the Pinclands sections of the Township; and

WHEREAS, the proposed settlement agreement, attached hereto, shall setile the
Township’s entire third round obligation, regardless of determinations by the Courts.

NOW, THEREFORE, BE 1T RESOLVED, by the Township Committee of the
Township of Jackson as follows: .

1. The Mayor is hereby authorized to sign the agreement, attached hereto, on its
behalf.

2. This Resolution shall take effect immediately.

2o0f2
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EXHIBIT C
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GILMORE & MONAHAN, P.A. o P e
Ten Allen Street il o ‘
P.O. Box 1540 Pl e gy O
Toms River, NJ 08754 U Dl |
(732) 240-6000 \ e
Attorneys for Township of Jackson \ TR BDPEES
Jean L. Cipriani, NJ ATTY ID# 048771994 ‘% SRS

IN THE MATTER OF THE SUPERIOR COURT OF NEW JERSEY
APPLICATION OF THE TOWNSHIP OF OCEAN COUNTY

JACKSON, a municipal corporation of the LAW DIVISION

State of New Jersey

DOCKET NO. OCN-L-1879-15

JUDGMENT OF COMPLIANCE AND
REPOSE

THIS MATTER having been opened to the Court by Gilmore & Monahan, P.A., attorneys
for the Township of Jackson (hereinafter referred to aé “Jackson”), Jean L. Cipriani, Esquire,
appearing, in the presence of Adam M. Gordon, Esq., attorney for Interested Party and Intervenor,
Fair Share Housing Center, Inc., (hereinafter referred to as “FSHC”), Richard J. Hoff, Esq. of
Bisgaier Hoff, attorney for Interested Party and Intervenor Highview Homes and Frank Petrino,
Esq. attorney for Interested Party and Intervenor EL at Jackson, by way of Final Compliance

Hearing held pursuant to and in accordance with East/West Venture v. Borough of Fort Lee, 286

N.J. Super. 311 (App. Div. 1996); and sufficient notice of this hearing having been given in

accordance with In the Matter of the Adoption of N.J.A.C. 5:96 & 5:97 by the New Jersey Council

on Affordable Housing, 221 N.J. 1 (2015) (“Mount Laurel IV”) and Morris County Fair Housing

Council v. Boonton Tp., 197 N.J. Super. 359 (Law. Div. 1984); and the Court having considered the
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testimony the Court-appointed Special Master, Philip B. Caton, P.P., A.I.C.P.; and the Court having
considered the Settlement Agreement entered into between Jackson, Highview Homes and FSHC
dated October 25, 2016, and Jackson’s duly adopted and endorsed Housing Element and Fair Share
Plan referenced therein and other exhibits presented by Jackson in support thereof; and the Court

having considered the testimony and presentations of Interested Parties at the time of the hearing;

and good cause having bew
IT IS on this day of August, 2017, ORDERED that

1. The Council of Affordable Housing had adopted regulations codifying a fair share
methodology for the Prior Round Obligation, which resulted in the assignment of a Prior
(Second) Round Obligation for the Township of Jackson of 1247 units for the period of
1987-1999.

2. The Court finds that the Township’s Compliance Plan fully satisfies the Township’s Prior
(Second) Round Obligation.

3. The Township of Jackson, Highview Homes and Fair Share Housing Center (“FHSC”)
entered into an Agreement dated October 25, 2016, which the Court found by Order dated
December 31, 2016 to fairly and adequately protect the interests of low and moderate
income persons within Jackson’s housing region based upon the criteria set forth in

East/West Venture v. Borough of Fort Lee, 286 N.J. Super. 311 (App. Div. 1996) for

approving a settlement of Mount Laurel litigation.
4. The Jackson Township Planning Board adopted the Housing Element and Fair Share Plan on
June 19, 2017 which was endorsed by the Jackson Township Council on June 27, 2017. For

ease of reference this Judgment shall refer to the adopted housing element and fair share

plan as the Compliance Plan.
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5. The Settlement Agreement set the Township’s Present Need obligation at 28 units which
will be met through ongoing participation in the Ocean County Community Development
Block Grant funded Rehabilitation Program and the continued operation of its municipal
rehabilitation program which was re-established in July of 2012; and

6. The “prospective need” for the Township for the period 1999-2025 was determined to be
1,250 units by mutual agreement of the parties; and

7. The Township’s 1,250 unit obligation shall be subject to the COAH second round rental
housing minimum and rental bonus caps as follows:

a) At least twenty-five percent (25%) of the obligation will be met through rental units.

b) At least half of the rental units must be available to families

¢) At least half of the units must be for low-income households and at least thirteen
percent (13%) of the total units must be available to people who are very-low-
income and half of those to very-low-income families

d) A maximum of twenty-five percent (25%) of the housing may be age-restricted.

8. The Township shall meet its 1,250 unit obligation as follows:

(1) 156 Units carried forward from Prior Round for which crediting was not
claimed.

(2) 5 units for the Holly Oaks Inclusionary Age-Restricted for-sale development.
This project has received preliminary and final site plan approval.

(3) 1 Credit for an affordable single-family detached dwelling unit in the DVT
Enterprises/Maplewood Estates development, a 13-lot subdivision including

12 new building lots.
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(4) 8 credits for an 8-bedroom special needs facility to be developed under the
NJDCA Special Needs Housing Partnership Program pursuant to a
Memorandum of Understanding with NJHMFA and the New Jersey
Department of Human Services dated April 10, 2012,

(5) 545 Credits for 273 units and 272 rental bonus credits from the Leigh-realty
North Tract “Village Green” Mixed-Use family rental project, memorialized
in a Consent Agreement approved by the Court on October 15, 2015.

(6) 80 credits for 40 affordable family rental units and 40 rental bonus credits in
the “Highview Homes” inclusionary development site, which has been
rezoned to the MF-AH 7 zone consistent with the Settlement Agreement
between Jackson Township, Highview Homes and FSHC.

(7) 175 credits for 175 affordable family units in the RG-2 Zone:

i. Affordable Housing Site #12 - RG-2 Associates - 37 credits for 37
affordable units to be developed in a 186 unit inclusionary
development site.

ii, Affordable Housing Site #13 - Swanbourne, LLC - 39 credits for 39
affordable for-sale single family units to be developed in the proposed
195 building lot inclusionary development.

iii. Affordable Housing Site # 14 - Jackson Holdings/Grawtown Estates

99 credits for 99 affordable for-sale units of the 493-total building lot

inclusionary development.

MLMORE & MONAHAN
A Professoni) Conprwation

COUNSELLORS AT LAW . . . .
e it i o (8) 290 Units to be developed in the remainder of the RG-2 and RG-3 zones in
Towns ml\'w(:. ::: .Il:rux,cy 18754

inclusionary developments with a 20% mandatory set-aside.
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9.

10.

11.

12,

The Master has issued a report entitled “Master’s Report for a Mount Laurel Compliance
Hearing” for the Township of Jackson, Ocean County, New Jersey” (hereinafter “Master’s
Report™) and incorporated herein by reference in which the Master has recommended
approval of the Township’s Compliance Plan based upon his conclusion that (a) the

Township’s 2017 Plan is consistent with the Mount Laurel doctrine and COAH’s

substantive rules (N.J.A.C. 5:97); (b) that, subject to the submittal of additional information
and ordinances, the Township be granted continued immunity from Mount Laurel lawsuits
through July 1, 2025 or until the date required for submission of a Fourth Round Housing
Element and Fair Share Plan is established by regulation, statute, or decision of a Court with
appropriate jurisdiction for all municipalities in New Jersey.

The Court has reviewed the Compliance Plan, the master’s report and all objections to the
Compliance Plan.

The Court adopts the recommendations of the Master conditioned on the submission of
additional documentation and ordinances within 120 days of the date of this Order, with the
exception of Condition 9 of the Master’s Report, which shall be considered excised from the
Master’s Report without objection by the Special Master and other counsel and which the
Township shall not be required to satisfy.

Based upon review of the aforementioned documénts and conditioned on the submittal of
additional information identified in the Master’s Report, the Court accepts the
recommendations of its Master that the Court award a Judgment of Repose thereby declaring
that implementation of the housing element and fair share plan fully discharges the
Township of its responsibility of any further affordable housing responsibilities from July 1,

2015 until June 30, 2025.
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\f/

NOW, THEREFORE, it is on this \

day of 4/05'{/ 2017
[ Y 7
ORDERED and ADJUDGED as follows:

A. The Township has a rehabilitation share of 28 units.

B. The Township’s Compliance Plan fully satisfies its prior round obligation to create a
realistic opportunity for the creation of 1,247 low and moderate-income housing units.

C. The housing element and fair share plan referenced herein and incorporated by reference
adequately meets the Township’s obligation to provide a realistic opportunity for the
provision of low and moderate-income housing and constitutes an appropriate means to
fully satisfy the Township’s Mount Laurel obligation.

D. The Township shall fully implement its housing element and fair share plan. As part of
implementing its housing element and fair share plan, the Township shall fund its
indigenous needs rehabilitation program from developer’s fees or Community
Development Block Grant Funds or whatever other means is permitted by law.

E. The Township of Jackson shall address, to the satisfaction of the Court Master, the
Conditions of the Master’s Report with the exception of Condition #9 within 120 days of
the date of this order. During this 120-day period the Township shall confer with and
provide all relevant documents to Special Master Caton and Fair Share Housing Center.
The Special Master shall submit a letter to the Court confirming compliance, which shall
result in this Judgment being unconditional, whether or not the Court enters another
order confirming that the Township has satisfied the conditions. If the Master concludes
that the Township has not satisfied the conditions, the Court shall issue an Order to
Show Cause providing the Township an opportunity to demonstrate why the repose

granted to this Judgment of Compliance and Repose should not be revoked.
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F. The Motion to Enforce Litigant’s Rights concerning a challenge to Jackson Township
Ordinance 12-17 filed by EL @ Jackson shall be subject to a separate proceeding as
directed by the Court from the bench and memorialized in a scheduling order dated
August 4, 2017.

G. The Planning Board and all its respective agents, employees and representatives shall
make bona fide efforts to implement and expedite the components of the Township’s
compliance package which are within the control of the Planning Board, including bona
fide efforts to expedite all Planning Board development approvals of all inclusionary
developers identified in the housing element and fair share plan to facilitate the provision
of affordable housing.

H. The Township shall pay the master’s fees if it requires the master’s services. If a
developer in the Township’s plan and the Township require the master’s services, each
shall bear a responsibility to pay half of the master’s fees.

I. The Court shall retain jurisdiction in the event of any challenges to the ordinances
adopted pursuant hereto or any ordinances to implement any Court approved amendment
to the plan.

J. This Judgment of Repose shall provide immunity to the Township and the Planning

Board from all Mount Laurel litigation through July 1, 2025.

JILMORE & MONAHAN
A Profexdonn) Corporation

K. A copy of this Order shall be served upon all parties on the service list in this matter
COUNSELLORS AT LAW

within 2 days of Jackson’s receipt thereof.
Alien Street Professinnal Center

Tonpdoir M;}}(K /TRONC S.C.

Toma River, New Joney 8754
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NOT FOR PUBLICATION
UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
JACKSON TRAILS, LLC,

Plaintiff,

. Civil Action No. 20-1150 (MAS) (ZNQ)
TOWNSHIP OF JACKSON and PLANNING MEMORANDUM OPINION
BOARD OF THE TOWNSHIP OF
JACKSON,

Defendants.

SHIPP, District Judge

This matter comes before the Court upon Defendants Township of Jackson (the
“Township”) and Jackson Planning Board’s (the “Planning Board”) (collectively, “Defendants™)
Motion to Partially Dismiss Plaintiff Jackson Trails, LLC’s (“Plaintiff”) Complaint. (ECF No. 11.)
Plaintiff opposed (ECF No. 17) and Defendants replied (ECF No. 18). The Court has carefully
considered the parties’ submissions and decides the matter without oral argument pursuant to Local
Civil Rule 78.1. For the reasons set forth herein, Defendants’ Motion is granted in part and denied
in part.

I | BACKGROUND!
This case arises from the alleged religious and racial discrimination by Defendants against

Plaintiff in connection with the denial of a conditional use, subdivision, and site plan application

! For the purposes of a motion to dismiss, the Court accepts as true and summarizes the factual
allegations of the Complaint. See Phillips v. Cnty. of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008).

1
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(the “Application™) for a residential housing development (the “Development”) that would include
367 single-family homes, 92 multi-family affordable housing units, and a place of worship. (See
Compl. §{ 1-5, 25, ECF No. 1.) Plaintiff is a developer that owns land designated as Block 23001,
Lots 22-29 (the “Property”), in the Township’s RG-3 Regional Growth Zone (“RG-3").
(/d. 99 25-26.) Plaintiff’s “principal is an Orthodox Jew.” (/d. | 2.) Plaintiff alleges the Planning
Board improperly denied its Application, “bowing to severe anti-Semitic pressure from local
residents and fears that Orthodox Jews may purchase homes and reside in the Development, and
due to the inclusion in the Development of a house of worship that may be used as a synagogue.”
(Id. § 3.) In response, Plaintiff filed the instant action alleging, among other things, that the
Planning Board: (1) acted in an arbitrary, capricious, and unreasonable manner when it denied the
Application; and (2) violated a settlement agreement and fair share plan, (/d. 1 501-46.)

A. Defendants’ Settlement Agreement and HEFSP?

On July 7, 2015, the Township filed a declaratory judgment action in the New Jersey
Superior Court, Ocean County, Law Division,? seeking a declaration of its compliance with the
Mount Laurel doctrine,’ i.e., “the Township’s obligation to provide for its fair share of the regional
need for low and moderate income housing.” (Compl. § 416.) That action was resolved by a

settlement agreement (the “Settlement Agreement”) entered into between the Township, the Fair

2 Housing Element and Fair Share Plan, (See HEFSP, Ex. A to Compl., ECF No. 1-1.) A fair share
plan is “an assemblage of maps and documents which set forth the manner in which the town will
satisfy its fair share housing obligation.” David J. Frizell & Ronald D. Cucchiaro, 36 N.J. Prac.,
Land Use Law § 21.11 (3d ed., Oct. 2019 Update).

3 See In re the Application of the Twp. of Jackson, Docket No. OCN-L-1 879-15.

4 “The Mount Laurel series of cases recognized that the power to zone carries a constitutional
obligation to do so in a manner that creates a realistic opportunity for producing a fair share of the
regional present and prospective need for housing low- and moderate-income families.” In re
Adoption of NJA.C. 5:96 and 5:97, 110 A.3d 31, 33 (N.J. 2015) (“Mount Laurel IV).

2
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Share Housing Center, and an intervening developer. (Compl. § 418; see also Settlement
Agreement Doc. (“SA™), Ex. B to Compl., ECF No. 1-3.)

The Settlement Agreemen{ provid'es; in relevant part, that the Township has a “Third
Round prospective need” obligation of 1250 affordable housing units. (Compl. §419; SA 3.) To
meet that obligation, the Settlement Agreement proposes new construction within the Township
along with the requirement that 20% of any construction occurring in certain sites within RG-2
and RG-3, where the Property is situated, be set aside for affordable housing; a total of 281 units.
(See Compl. § 421; SA 3.) The Complaint appears to allege the Township identified the Property
in the Settlement Agreement, for purposes of its Third Round prospective need obligation, and
proposed that the Property “include development of 367 units, 92 units of which would be set-
aside” for affordable housing.’ (See Compl. §§ 421-23.)

On December 31, 2016, the Superior Court approved the Settlement Agreement, finding
that it “fair[ly] and adequately protects the interests of low and moderate-income persons within
Jackson’s housing region.” (Compl. § 424; see also Superior Ct. Order 2, Ex. D to Compl., ECF
No. 1-5.) The Superior Court then directed the Township to submit a finalized HEFSP addressing
its Mount Laurel obligations for court approval. (Compl. 425; Superior Ct. Order 2.) The
Township’s HEFSP contains a compliance plan that, like the Settlement Agreement, provides that
the Township has a Third Round obligation of 1,250 units with 20% set-aside requirement for

developments constructed in certain sites within RG-2 and RG-3; the total amount of units rose to

S While referring to the Settlement Agreement, the Complaint provides a table entitled “Regional
Growth Zone Potential Development Summary” in which the Property is identified for a proposed
development including 367 single-family homes and 92 affordable housing units. (Compl. 1421.)
That table does not appear in the Settlement Agreement. (See generally SA.) Moreover, no such
identification or proposal is apparent on the face of the Settlement Agreement,

3
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290.6 (Compl. 9 427-28; HEFSP 11, 27.) On August 16, 2017, the Superior Court entered a
judgment of compliance and repose (“JCR”) finding that the Township’s HEFSP “adequately
meets,” and “constitutes an appropriate means to fully satisfy,” the Township’s Mount Laurel
obligations. (Compl. ¥ 430; see Superior Ct. JCR 6, Ex. Cto Compl., ECF No. 1-4.).

B. The Planning Board Denies Plaintiff’s Application

On August 10, 2018, Plaintiff submitted the Application to the Planning Board seeking
conditional use, subdivision, and site plan approval for the Development. (Compl. Y 77, 223.)
Plaintiff alleges that “[iJn making its determination, the [Planning] Board relied in great part on
the testimony of objecting Township residents and the comments and questions of [Planning]
Board members” that arose at the two hearings held on the Application. (/4. 1243.)

During the first hearing, held on August 19, 2019, Planning Board officials inquired about
the intended use of basements in single-family homes, which Plaintiff claims is due to a “concern(]
that members of the Orthodox Jewish community would illegally use their basements as rentals
for other Orthodox Jews.” (/d. Y 111-22.) An inquiry also arose as to whether rental units would
be used as dormitories, which the Township banned in an alleged effort to “prevent[] boarding
schools, or yeshivas, for the Orthodox Jewish community in the Township.” (/d.
19 121-23.) Township residents raised similar questions, and further inquired into issues
concerning the house of worship, private schooling, and bussing. (/d. 91 127-33.)

The Planning Board held the second hearing on October 7, 2019. (/d. ] 134.) At its
commencement, the Planning Board was advised by its attorney not to consider a Planning Board

member's e-mail correspondence in which he opposed Plaintiff’s Application. (/d. 1Y 135-39.)

6 Also like the Settlement Agreement, the HEFSP does not appear to identify the Property (see
generally HEFSP); the Complaint does not allege otherwise (see Compl. 1 426-28).

4
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That same Planning Board member, who is also a member of the Township’s Environmental
Commission,’ allegedly posted a purportedly anti-Semitic comment online. (/d. | 140.) At
Plaintiff’s request, the Planning Board member recused himself and the hearing proceeded without
him. (/d. Y 143.) During the public comment period, the Planning Board’s attorney admonished a
Township resident who inquired about the nature of the house of worship, stating that the issue
had no bearing on Plaintiff’s Application. (/d. 1§ 177-79.) That same resident allegedly made anti-
Semitic comments on Facebook, in e-mail correspondence to Township officials, and during other
Township meetings. (/d. q{ 180-84.) The Planning Board attorney similarly admonished other
Township residents who commented on bussing of the children to schools. (/4. 11 186-191.) The
Planning Board sought to adjourn the matter, which Plaintiff opposed. (/d. 1 201-03.) By a 4-4
vote, the Planning Board denied Plaintiff’s Application.® (/d. 19 205-06.) Plaintiff moved for
reconsideration. (/d. § 211.)

On December 2, 2019, the Planning Board adopted Resolution 2019-31 (the “Resolution”)
denying PlaintifP’s Application. (/d. § 214; see generally Resolution Doc., Ex, E to Compl., ECF
No. 1-6,) Plaintiff alleges the Resolution provides pretextual justifications for denying its
Application. First, the Resolution states that there are unresolved questions concerning the
Application’s impact on the Joint Military Base of McGuire-Dix-Lakehurst, which Plaintiff claims
is pretextual because the military base is an off-site condition that is not within the Planning

Board’s jurisdiction. (Compl. §1 217-18.) The Resolution also states that the Planning Board

7 The Environmental Commission reviews and provides recommendations on “any application
for development in the Township.” (Compl. ] 251.)

8 A tie vote results in the denial of an application under the Planning Board’s rules. (Compl. § 206;
PL’s Opp’n Br. 8.)
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expressed concerns over Plaintiff’s Environmental Study and Traffic Study, which Plaintiff claims
is pretextual because it submitted appropriate documents and because the issues raised are also not
within the Planning Board’s jurisdiction. (/d. §f229-38.) The Resolution further states that
Plaintiff would not consent to the Planning Board’s request for additional time to review the
evidence and “would not consent to any further adjournments, did not want to present or permit
any additional testimony or allow any additional public comment.” (/d. § 220.) Plaintiff avers it
was “not obligated to consent” and was entitled to a Board vote and approval on its Application
pursuant to the New Jersey Municipal Land Use Law (“MLUL™), N.J. Stat. Ann. §§ 40:55D-1, et
seq. (Id.)

The Resolution also addressed Plaintiff’s motion for reconsideration, stating the “motion
reargued, essentially, questions of law, and again, [Plaintiff] did not agree therein to permit any
additional information to be provided to the Board.” (Resolution Doc. 8.) The Board published
notice of its decision in a local newspaper on December 21, 2019. (Compl.  242.)

On February 3, 2020, Plaintiff filed the instant fourteen-count Complaint alleging: Counts
One through Four for violations of the Fairing Housing Act (“FHA”), 42 U.S.C. §§ 3604, 3617
(Compl. 79 461-80); Count Five for violations of the Religious Land Use and Institutionalized
Persons Act (“RLUIPA”), 42 U.S.C. §§ 2000cc, ef seq. (id. 11 481-82); Counts Six through Ten
for violations of the First and Fourteenth Amendments of the United States Constitution (id.
19 483-94); Count Eleven for violations of 42 U.S.C. § 1982 (id. 11 495-97); Count Twelve for
violation of the New Jersey Law Against Discrimination (“NJLAD"), N.J. Stat. Ann. §§ 10:5-1, et
seq. (id. 1] 498-500); Count Thirteen for arbitrary and capricious denial of the Application
contrary to the MLUL (id. 4§ 501-29); and Count Fourteen, which is characterized as violation of

the HEFSP and the Settlement Agreement (id. 91 530-546).
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On March 13, 2020, Defendants filed the present Motion, seeking dismissal of Counts
Thirteen and Fourteen for lack of subject matter jurisdiction and failure to state a claim, (Defs.’
Moving Br. 13, ECF No. 11-3.) That same day, Defendants answered the other counts of the
Complaint. (ECF No. 12.)

II. LEGAL STANDARDS

A. Rule 12(b)(1)°

Because federal courts are courts of limited jurisdiction, the party seeking to invoke the
Court’s jurisdiction bears the burden of proving the existence of subject matter jurisdiction.
See Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.8. 375,377 (1994). “A Rule 12(b)(1) motion
may be treated as either a facial or factual challenge to the court’s subject matter jurisdiction.”
Gould Elecs. Inc. v. United States, 220 F.3d 169, 176 (3d Cir. 2000). On a facial attack, the Court
considers only the allegations of the complaint and documents referenced therein, construing them
in the light most favorable to the plaintiff. /4. On a factual attack, “no presumptive truthfulness
attaches to [the] plaintiff's allegations, and the existence of disputed material facts will not
preclude the trial court from evaluating for itself the merits of jurisdictional claims.” Mortensen v.
First Fed. Sav. & Loan Ass'n, 549 F.2d 884, 891 (3d Cir. 1977).

B. Rule 12(b)(6)

Rule 8(a)(2) “requires only ‘a short and plain statement of the claim showing that the
pleader is entitled to relief” in order to ‘give the defendant fair notice of what the . . . claim is and
the grounds upon which it rests.”” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)

(quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)). On a motion to dismiss for failure to state a

9 All references to a “Rule” or “Rules” refer to the Federal Rules of Civil Procedure, unless

otherwise noted.
7
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claim, the “defendant bears the burden of showing that no claim has been presented.” Hedges v.
United States, 404 F.3d 744, 750 (3d Cir. 2005).

A district court conducts a three-part analysis when considering a motion to dismiss
pursuant to Rule 12(b)(6). See Malleus v. George, 641 F.3d 560, 563 (3d Cir. 2011). “First, the
court must ‘tak[e] note of the elements a plaintiff must plead to state a claim.””
Id. (quoting Ashcroft v. Igbal, 556 U.S. 662, 675 (2009)). Second, the court must “[review] the
complaint to strike conclusory allegations.” Jd. The court must accept as true all the plaintiff’s
well-pleaded factual allegations and “construe the complaint in the light most favorable to the
plaintiff.” Fowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir. 2009) (citation omitted). In
doing so, however, the court is free to ignore legal conclusions or factually unsupported
accusations that merely state “the-defendant-unlawfully-harmed-me.” Igbal, 556 U.S. at 678
(citing Twombly, 550 U.S. at 555). Finally, the court must determine whether “the facts alleged in
the complaint are sufficient to show that the plaintiff has a ‘plausible claim for relief.” Fowler,
578 F.3d at 211 (quoting Ighal, 556 U.S. at 679). A facially plausible claim “allows the court to
draw the reasonable inference that the defendant is liable for the misconduct alleged.” Id. at 210
(quoting Igbal, 556 U.S. at 678).

III. DISCUSSION

A. Count Thirteen

Defendants argue this Court lacks subject matter jurisdiction over Count Thirteen because
Plaintiff “failed to exhaust judicial remedies” by not appealing the Planning Board’s decision to
the state court via an action in lieu of prerogative writs. (Defs.” Moving Br. 10,16-25.) Defendants
seem to also argue that, for the same reason, Count Thirteen is not ripe for federal court review.

(See Defs.” Moving Br. 20-21 (In addressing ripeness, Defendants posit that “the decision of the
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planning board is appealable to the Superior Court and thus is not final.”). Defendants alternatively
argue Count Thirteen fails to state a plausible claim for relief due to Plaintiff’s “conclusory
allegations that their [A]pplication was denied based on a perceived undercurrent of alleged anti-
Semitism.” (/d. at 13.) In opposition, Plaintiff argues it exhausted the required administrative
remedies and the Court has supplemental jurisdiction over Count Thirteen, which is sufficiently
pled. (Pl.’s Opp’n Br. 18-19, ECF No. 17.)

1. The Court Has Supplemental Jurisdiction Over Count Thirteen'?

The applicable exhaustion requirement is found in New Jersey Court Rule 4:69-5, which
provides that “except where it is manifest that the interest of justice requires otherwise,” actions
in lieu of prerogative writs “shall not be maintainable as long as there is available a right of review
before an administrative agency which has not been exhausted.” N.J. Ct. R. 4:69-5; See
Congregation Kollel, Inc. v. Twp. of Howell, No. 16-2457, 2017 WL 637689, *3, 12 (D.N.J. Feb.
16, 2017) (applying New Jersey Court Rule 4:69-5’s exhaustion of administrative remedies
requirement where the plaintiffs challenged the validity of an ordinance following the denial of
their land use application); see also Mendez v. Port Auth. of N.Y. & N.J., No. 14-7543, 2017 WL
1197784, at *10 (D.N.J. Mar. 31, 3017) (“[A] plaintiff must exhaust administrative remedies
before bringing an action in lieu of prerogative writ.”). An action in lieu of a prerogative writ
“permits a ‘court [to] set aside a municipal board decision if it is shown to be arbitrary, capricious

or unreasonable, not supported in the evidence, or otherwise contrary to law.”” Nat'l Amusements

10 While the Complaint refers to Count Thirteen as “Arbitrary and Capricious Denial of Land Use
Application,” it is effectively a state law claim for an action in lieu of prerogative writ. The parties
do not appear to argue otherwise. (See Defs.’ Moving Br. 24-27; see P1.’s Opp’n Br. 18.)

9
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Inc. v. Borough of Palmyra, 716 F.3d 57, 63 (3d Cir. 2013) (quoting Rivkin v. Dover Twp. Rent
Leveling Bd., 671 A.2d 567, 581 (N.I. 1996)).

Here, Plaintiff exhausted administrative remedies by obtaining the Board’s final decision,
which the Board then adopted in the Resolution and published notice thereof.!! Edison Bd. of Educ.
v. Zoning Bd. of Adjustments of Edison Twp., 2020 WL 4196496 (N.J. Super. Ct. App. Div. July
22, 2020) (“[A] party seeking the court’s review of a ‘determination of a planning board . . . must
commence [an] action in lieu of prerogative writs.”); see also N.J. Ct. R. 4:69-6 (an action in lieu
of prerogative writs to review a planning board’s decision must be commenced within forty-five
days of the decision’s publication). And, contrary to Defendants’ suggestion, actions in lieu of
prerogative writs can be brought in federal court. See Acad. Hill, Inc. v. City of Lambertville, No.
19-426, 2020 WL 3642694, *8 (D.N.J. July 6, 2020) (“Defendants’ argument that Plaintiffs are
required to assert this [inverse-spot zoning] claim in state court is unavailing, This Court has
previously exerted supplemental jurisdiction over state claims alleging an ordinance is arbitrary,
capricious, and unreasonable under the [MLUL].”). The Court, accordingly, finds Plaintiff
exhausted administrative remedies and may file an action in lieu of prerogative writs in federal

court.}?

Il Defendants provide no applicable legal authority to support the proposition that a party must
exhaust “judicial remedies” prior to filing an action in lieu of prerogative writs in federal court.
Instead, Defendants primarily cite cases addressing the legal standard—not exhaustion
requirement-—for due process claims. Defendants have not, however, moved to dismiss Plaintiff’s
due process claims in the instant motion. (See Defs.’ Moving Br. 16-23.)

12 To the extent Defendants argue Count Thirteen is not ripe for judicial review, such argument
fails in part because Plaintiff obtained a final decision from the Plaintiff Board. See Felmeister v.
Off. of Attorney Ethics, 856 F.2d 529, 535 (3d Cir. 1988) (“With regard to administrative agency
actions, considerations of ripeness reflect the need to protect those agencies from judicial
interference until an administrative decision has been formalized and its effects felt in a concrete
way by the challenging parties.” (internal quotations and citation omitted)).

10
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Any challenge to the Court’s jurisdiction, therefore, should have been premised on
supplemental jurisdiction. Although Defendants do not challenge the Court’s supplemental
jurisdiction over Count Thirteen, the Court must still consider whether it has jurisdiction over such
claim. See Bracken v. Matgouranis, 296 F.3d 160, 162 (3d Cir. 2002).

“[T]n any civil action of which the district courts have original jurisdiction, the district
court[] shall have supplemental jurisdiction over all other claims that are so related to claims in
the action within such original jurisdiction that they form part of the same case or controversy.” §
28 U.S.C. 1367(a). There are three requirements for supplemental jurisdiction: (1) the “federal
claim must have substance sufficient to confer subject matter jurisdiction on the court”; (2) “the
state and federal claims must derive from a common nucleus of operative facts”; and (3) the claims
must be such that they “would ordinarily be expected” to be tried in one judicial proceeding. Lyon
v. Whisman, 45 F.3d 758, 760 (3d Cir. 1995) (quoting United Mine Workers v. Gibbs, 383 U.S.
715, 725 (1966)). The party seeking to invoke the Court’s jurisdiction bears the burden of
establishing the existence of supplemental jurisdiction. Korrow v. daron’s Inc.,No. 10-6317, 2015
WL 7720491, at *5 (D.N.J. Nov. 30, 2015).

Here, Count Thirteen satisfies the three requirements outlined in Lyon. That is, Plaintiff’s
federal claims have substance sufficient to confer subject matter jurisdiction on the
court. (Compl. 1{ 461-97.) Plaintiff’s federal claims and Count Thirteen derive from the same
nucleus of operative facts: the Planning Board’s denial of Plaintiff’s Application. For the same
reason, those claims would ordinarily be expected to be tried in one judicial proceeding, See MCI
Telecomms. Corp. v. Teleconcepts, Inc., 71 F.3d 1086, 1102 (3d Cir. 1995) (“logic and prudent

use of judicial resources dictate that these claims], which arise from the same fraudulent activity,]

1
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be tried in one judicial proceeding”). The Court, therefore, has supplemental jurisdiction over

Count Thirteen.

2. Count Thirteen Raises a Plausible Claim for Relief

Defendants argue, in a cursory manner, that Count Thirteen fails to state a cause of action.
(Defs.’ Moving Br. 12-14, 19.) Defendants further contend that the Planning Board’s decision was
not arbitrary, capricious, or unreasonable. (/d. at 26-27.)

“The MLUL is a carefully constructed and comprehensive framework governing the
powers of municipalities relating to land use and development.” N.J/. Shore Builders Ass'nv. Twp.
of Jackson, 972 A.2d 1151, 1153 (N.J, 2009). The MLUL “grant[s] power to local planning boards
to review and approve” land use applications “and require[s] ordinances that contain provisions
for an application process for development.” See Lakeview Mem 'l Park Ass’'n v. Burlington Cnty.
Constr. Bd. of Appeals, 232 A.3d 529, 537 (N.J. Super. Ct. Law Div. 2019); see N.J. Stat. Ann.
§ 40:55D-38. The challenging party bears the burden of demonstrating the planning board’s
decision was arbitrary, capricious, or unreasonable. Rivkin, 671 A.2d at 581. While courts “will
give substantial deference to findings of fact, it is essential that the board’s actions be grounded in
evidence on the record.” Fallone Props., LLC v. Bethlehem Twp. Planning Bd., 349 A.2d 1117
(N.J. Super. Ct. App. Div. 2004).

Here, Plaintiff alleges it submitted a “fully conforming Application” to the Planning Board
that should have been approved. (See Compl. §f 505-09, 527-28.) Plaintiff asserts it submitted a
substantial number of supporting documents and presented the testimony of various expert
witnesses. (/d. Y 512-13.) According to Plaintiff, the Planning Board nevertheless denied its

Applications without “any lawful justification.” (/d. § 528.) Plaintiff claims the Planning Board

12
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denied its Application based on the “severe anti-Semitic pressure from local residents” to do so.
(Id.q 3.) Planning Board allegedly relied in part “on the testimony of objecting Township residents
and the comments and questions of Board members,” including issues conceming the house of
worship, intended use of basements, private schooling, and bussing. (/d. 19 111-90, 243.) Plaintiff
posits the Planning Board provided pretextual justifications for denying the Application because
the purported concerns raised by the Planning Board were matters outside of its jurisdiction. (/d.
19 217-38.) Defendants, notably, do not dispute Plaintiff’s contention that those matters were
outside of its jurisdiction but rather, in justifying denial of the Application, seem to rely on a
purportedly outdated environmental study provided by Plaintiff and Plaintiff’s refusal to allow the
Planning Board more time to review the evidence. (See Defs.’ Moving Br. 1-2, 26-27.)

Drawing all reasonable inferences in Plaintiff’s favor, the Court finds Count Thirteen
sufficiently alleges Planning Board acted in an arbitrary, capricious, or unreasonable manner when
it denied Plaintiff’s Application. The Court, at this juncture, will not address the merits of the
underlying claim. See In re Ins. Brokerage Antitrust Litig., No. 1663, 2007 WL 1062980, at *3
(D.NJ. Apr. 5, 2007) (“[T]he purpose of a motion to dismiss is to test the sufficiency of a
complaint, not to resolve disputed facts or decide the merits of the case.”). Because Count Thirteen
is sufficiently pled, the Court will exercise supplemental jurisdiction over that claim, Defendants’
Partial Motion to Dismiss, to the extent it seeks dismissal of Count Thirteen, is therefore denied.

B. The Court Declines to Exercise Supplemental Jurisdiction Over
Count Fourteen

Relying on Ohad Associates. v. Township of Marlboro, No. 10-2183, 2010 WL 3326674
(D.N.J. Aug. 23, 2010), Defendants argue this Court lacks supplemental jurisdiction over Count
Fourteen because Plaintiff’s claim—an alleged violation of the Mount Laurel doctrine—raises “a
complex issue of state law” that should be resolved in state court. (Defs.” Moving Br. 28-31.)

13
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In opposition, Plaintiff characterizes Count Fourteen as a breach of contract claim,
asserting that “any ‘novel or complex issues’ have already been addressed by the state courts.”
(Pl’s Opp’n Br.21 (“the only issue here is whether Defendants breached their Settlement
Agreement and their HEFSP”).) Moreover, Plaintiff contends Ohad is “easily distinguish[ablé]”
because in that case the district court declined to exercise supplemental jurisdiction due to the
“ongoing involvement of [Council on Affordable Housing (“COAH™)].”" (Id. at 26-27.)

(Y1 H

Supplemental jurisdiction “is a doctrine of discretion, not of plaintiff’s
right.” Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 350 (1988). The district court may decline
to exercise supplemental jurisdiction over a state-law claim if:

(1) the claim raises a novel or complex issue of State law, (2) the

claim substantially predominates over the claim or claims over

which the district court has original jurisdiction, (3) the district court

has dismissed all claims over which it has original jurisdiction, or

(4) in exceptional circumstances, there are other compelling reasons

for declining jurisdiction.
28 U.S.C. § 1367(c). In determining whether to exercise supplemental jurisdiction, “a federal court
should consider and weigh in each case, and at every stage of the litigation, the values of judicial
economy, convenience, fairness, and comity.” City of Chicago v. Int'l Coll. of Surgeons, 522 U.S.
156, 173 (1997) (quoting Carnegie-Mellon Univ., 484 U.S. at 350).

Before reviewing the Ohad decision, the Court notes Count Fourteen does not set forth a

simple breach of contract claim because the alleged violations of the Settlement Agreement and

HEFSP necessarily implicate the Mount Laurel doctrine. Plaintiff alleges, for example, that the

13 The COAH “was designed to [p]rovide an optional administrative alternative to litigating
constitutional compliance through civil exclusionary actions,” Mount Laurel IV, 110 A.3d at 33.
Finding the COAH moribund, the New Jersey Supreme Court ordered that “the courts may resume
their role as the forum of first resort for evaluating municipal compliance with Mount Laurel

obligations.” Id. at 35.
14
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Planning Board’s denial of its Application “violate[s] the Township’s Mount Laurel obligations
pursuant to the Settlement Agreement and the JCR,” “which required implementation of the
HEFSP.” (Compl. 1y 538, 546.) Indeed, Plaintiff asserts it “has standing to enforce [the Settlement]
[Algreement and HEFSP” pursuant to a state court case that held “any individual demonstrating
an interest in, or any organization that has the objective of, securing lower housing opportunities

in a municipality will have standing to sue such municipality on Mount Laurel grounds.” (Pl.’s

A.2d 390, 483 (N.J. 1983).) The Court, therefore, finds Count Fourteen involves an alleged
violation of the Mount Laurel doctrine.

In Ohad, the plaintiff applied to the planning board for approval to construct a
development. 2010 WL 3326674, at *1. After the board denied the application, the plaintiff filed
a lawsuit in state court, alleging the board’s decision violated a consent judgment previously
entered against the township, According to the plaintiff, that judgment had identified plaintiff’s
property, among others, for development to meet the township’s Mount Laurel obligations, /d. at
*1-2. The township, meanwhile, sought COAH’s approval for a proposed compliance plan. /d. at
*2. The plaintiff objected to that proposal. /d. The parties engaged in mediation that ultimately
resulted in an unconsummated settlement agreement. /d. at *2. The plaintiff then filed the
underlying Ohad action against the township and the board (among others) in state court, in part
alleging violations of the consent order and settlement agreement. The defendants removed the
matter to federal court and the plaintiff moved to remand. Id. at *2.

In declining to exercise supplemental jurisdiction, the district court did not base its decision
on the ongoing involvement of COAH despite Plaintiff’s assertion to the contrary. Rather, the

district court rejected the plaintiff’s argument that the court should abstain because there “were

15
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ongoing proceedings before COAH involving the [d]efendants’ Mount Laurel obligations and that
[the] [pllaintiff [was] participating in those proceedings.” Id. at *4, Instead, the district court
declined jurisdiction because it concluded that the plaintiff’s claims “raise[d] a complex issue of
state law that ought to be remanded to the New Jersey state courts for resolution.” Id. at *6. The
district court explained that “the designation of a specialist judge in each region who handles all
of that region’s Mt Laurel claims speaks to th[e doctrine’s] complexity, as does the intricacy of
the housing-plan approval process.” Id. at *6. Consequently, the court cautioned that “[a] federal
court that opts to decide a Mt. Laurel claim not only risks making a substantive legal error, but
also intrudes upon” a “process that has been entrusted to state court judges[.]” Id. at *6.

Plaintiff contends that even though Count Fourteen presents a complex issue of state law,
the Court should nevertheless retain jurisdiction because otherwise there will be “two parallel
lawsuits involving the same nucleus of facts in two separate courts.” (P1.’s Moving Br. 29-30.)
The Court recognizes that considerations of convenience and judicial economy weigh in favor of
retaining jurisdiction. Principles of comity, however, outweigh these concerns. “The New Jersey
courts are critical actors in the Mt. Laurel system” that “have developed and implemented a
complex, fact-intensive process for carrying out the New Jersey Supreme Court’s mandate, and
they continue to develop and implement that process today.” 2010 WL 3326674, at *6.

The district court’s reasoning in Ohad for declining jurisdiction applies with equal force
here. The Court finds that Count Fourteen is not a simple breach of contract claim and necessarily
implicates the Mount Laurel doctrine. Moreover, the principles of comity outweigh Plaintiff’s
concems of pursuing parallel suits. The Court also notes that, unlike in the parties in Ohad, Plaintiff

was not a party to the Settlement Agreement. Nor does the Settlement Agreement or HEFSP appear

16
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to identify Plaintiff’s Property, much less address a proposal for development.' The Court,
accordingly, declines to exercise supplemental jurisdiction over Count Fourteen.'® Defendants’
Partial Motion to Dismiss, to the extent it seeks dismissal of Count Fourteen, is therefore granted.
IV. CONCLUSION

For the reasons set forth above, Defendants’ Partial Motion to Dismiss is granted in part

and denied in part. The Court will enter an Order consistent with this Memorandum Opinion.

JA G St o)
MICHAEL A. SHIPP
UNITED STATES DISTRICT JUDGE

14 While identifying other developers for the Township’s Third Round prospective need
obligations, the Settlement Agreement and HEFSP appear to only refer to Plaintiff and/or the
Property to the extent the documents identify RG-3, where Plaintiff’s Property is situated. (See
HEFSP 27; see SA 3.)

15 Because the Court declines to exercise supplemental jurisdiction over Count Fourteen, the Court
does not reach the merits of the parties’ remaining arguments.

17
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EXHIBIT E
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GILMORE & MONAHAN, P.A, LT T

Ten Allen Street . ,
P.O. Box 1540 - S LN P
Toms River, NJ 08754 ! e ek
(732) 240-6000 , T '
Attorneys for Township of Jackson B
JEAN L. CIPRIANI, ESQ. NJ ATTY 1D #: 048771994

IN THE MATTER OF THE SUPERIOR COURT OF NEW JERSEY
APPLICATION OF THE TOWNSHIP OF OCEAN COUNTY

JACKSON, a municipal corporation of the LAW DIVISION

State of New Jersey

DOCKET NO. OCN-L-1879-15

ORDER ON FAIRNESS AND
PRELIMINARY COMPLIANCE
HEARING

THIS MATTER having been opened to the: Court by Gilmore & Monahan, P.A.,
attorneys for the Township of Jackson (hereinafter referred to as “Jackson™), Jean L. Cipriani,
Esquire, appearing, in the presence of Adam Gordon, Esquire, attorney for Interested Party and
Intervenor, Fair Share Housing Center, [nc., (hereinafter referred to ag “F SHC™) and Richard Hoff,
Esquire, attorney for Interested Party and Intervenor Highview Homes, by way of Faimness and

Preliminary Compliance Hearing held pursuant to and in accordance with East/West Venture v.

Borough of Fort Lee, 286 N.J, Super. 311 (App. Div. 1996); and sufficient notice of this hearing

having been given in accordance with In the Matter of the Adoption of N.LA.C. 5:96 & 5:97 by

G'i“,‘-l‘?{‘.'f‘i:il-‘.s%‘;;ﬁ'u}? the New Jersey Council on Affordable Housing, 221 N.J. 1 (2015) (“Mount Laurel [V™) and Moris
M b Crate

tret
LR TN BN

T ey Mo s 679 County Fair Housing Council v. Boonton Tp., 197 N.J. Super. 359 (Law. Div. 1984); and the Court
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liaving considered the testimony of Juckson qualified expert, John Maczuga, P.P., and the Court-
appointed Special Master, Philip Caton, P.P., F.ALC.P.; and the Court having considered the
Settlement Agreement entered into between Jackson, FSHC and Highview Homes dated October
25, 2016, and Jackson’s Revised Housing Plan Summary referenced therein; and the Court having
considered the testimony and presentations of Interested Parties at the time of the hearing; and
good cause having been shown;

IT IS on this _g_fw day of December 2016, ORDERED that

1. The Court finds that the Settlement Agreement between Jackson, FSHC and

Highview Homes is fair and adequately protects the interests of low and moderate income persons

within Jackson’s housing region based upon the criteria set forth in East/West Venture v. Borough

of Fort Lee, 286 N.J. Super. 311 (App. Div. 1996) for approving a settlement of Mount Laurel

litigation; and
2. The Court preliminarily finds that Jackson’s proposed draft summary
Housing Element and Fair Share Plan is facially constitutionally compliant and provides a fair and

reasonable opportunity for Jackson to meet its obligation under Maimt Laurel IV, subject to

Jackson’s satisfaction of any conditions set forth by the Court’s Special Master, and subject to the
Court’s approval by way of a Final Compliance Hearing to be held as hereinafter set forth; and

3. A Final Compliance Hearing is hereby scheduled for 1:30 p.m. on May 5,
2017, by which time Jackson shall have complied with the above-referenced conditions, shall have
submitted to the Special Master for review and comment Jackson’s Housing Element and Fair
Share Plan and all Resolutions and Ordinances required to implement the Housing Element and

Fair Share Plan, and shall have provided for the Planning Board of the Township of Jackson to
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finalize and adopt the Housing Element and Fair Share Plan and the Jackson Township Council to
endorse same and to adopt all necessary effectuating Resolutions and Ordinances; and

4. FSHC be and hereby is granted status of Intervenor in this matter; and

5. The temporary immunity previously granted to Jackson herein is hereby
extended until and through the day following the May 31, 2017; and

6. A copy of this Order shall be served upon all parties on the service list in this

matter within ;ZW days of Jackson’s receipt thereof,

MARK A TEORCONF, ¥S.C.
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SUPERIOR COURT OF NEW JERSEY

OCEAN COUNTY

VIA MICROSQFT TEAMS

LAW DIVISION, CIVIL PART

DOCKET NO. OCN-L~1B879~15
OCN~L~822-92

IN THE MATTER OF THE )
TOWNSHIP OF JACKSON, a 3
Municipal Corporation of )]
the State of New Jersey. )
e e )
EL AT JACKSON, LLC, ) DOCKET NO. OCN~L-271-20PW
)
)
Plaintiff, ) TRANSCRIPT
} OF
Vs, ) MOTION
)
TOWNSRIP OF JACKSON }
PLANNING BQARD, )
)
Defendant, )
x;,..m.:..'mm..».....m [ e ,...-'w»..mmx

Place: Ocean County Courthouse
100 Hooper Avenue
Toms River, NJ 08754

Date: June 18, 2020
BEFORE:

THE HONORABLE MARK A. TRONCONE, J.5.C.

TRANSCRIPT ORDERED BY:

SEAN GERTINER, BSQUIRE
{Gertner & Gertnex)

Transcriber:

Garaldine Famularo

18 Cherrywood Circle
Rrick, New Jersey 08724
(732Y458-8298

Sound Recorded
By Court Personnel
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ATPEARANCES:

DOUGLAS K. WOLPSON, ESQUIRE

MITCHELL NEWMAN, ESQUIRE

(Weingarten Law Firm)

Attorney for Plaintiff EL at Jackson, LLC.

JASON R. TUVEL, ESQUIRE
(Prime & Tuvel)
attorney for EY, at Jackson, LLC.

JEFFREY SURENTIAN, oSQUIRE
(Surenian, Bdwards & Nolan)
Attorney for the Township of Jackson.

SEAN CERTNER, ESQUIRE
(Gertner & Gertnew)
Attorney for The Jackson Planning Board.

ADAM GORDON, ESQUIRE
(Falr Share Housing Center)
attorney foxr Fair Share Housing Center.

(The matter was called at 10:35 a.m.)

THE COURT: This is the matter of El At
Jackson, LLG versus The Township of Jackson, Mayor and
Council of the Township of Jackson Planning Board, and
the Township of Jackson. Docket number L-271~20.

Counsel, your appearances, please, starting
with plaintiff.

MR. WOLFSON: Doug Wolfson for the plaintiff
along 'wils Jason Tuvel and Ms. Newman.

MR. TUVEL: Good morning, Your Honor. Jaron
Tuvel, for the record.

MR. GERTNER; Good morning, Your Honor. Sean
Gertner on behalf of the Jackson Township Planning
Roard.

MR. SURENIAN: Jeff Surenian for Jackson
Townshiys,

v COURT: Good morning, Mr. Surenian.

et mornicg, Mro. Gexrtner,

MR, GORDON: Good morning, Your Honer. Adam
Gordvrs o behalf of Fair share Housing Center.

THE COURT: Oray. I think that’'s evervoudy,

ALl wight. This nmatter returns to Couri
following the filing cof a Ve ified Complaint, a motlon
to ent-ocoe 1itigant’s rights by the plaintiff BY ar
Jackaon, LLG, a belaware Limited Liability Company,

i AL 3 e
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againet the d rownship of Jackson, fdwyur «nd

Council i the Township Jackson, and the zlanndng
Board ¢ the Township of Jackson.

Fair Share Housing Center, recognized by b

interestad party is a’so in this matte

motion. The motion s opposed by the

Court as an
joins BL "0
Township.

Now, by its motion ElL is seeking the

T

following relief; consolidating this action with the "4
docket, and I think that’s been unopposed. So that wi

be granted.

The other roquested relief is vacating and
reversing the defendant Planning Board dental of the
plaintiff’s application for preliminary and final major
site plan and preliminary major subdivialon approvai
with the design exception submitted on November 30th,
2018. That has been somewhat addressed, but I will get
into that later.

Three, granting a statutory approval pursuant
to N.J.S.A. A40:55D-61 for plaintiff’s application for
preliminary and final major site plan approval and
final major subdivisgion approval fox design exceptions
subnitted on January 31, 2019 regarding the aouth
parcel.

Appointing a Special Hearing Examiner

pursuant to e protocols approved in the Craniy
Development Associates, LLE veusus Townghi
cited at 445 NJ Super 220, an Appellate D
in 2016, This examining officer would hear auny
applications and any other application pertaining to
any Affordable Housing gite so designatod under vhe
rownehip Housing Element and Fair Share Plan.
Naxt would directing the Special Hearing

Fxaniner with the assistance of the Special Master Mu
Lonergan to review and makxe reconmendations concerning
the approval of sald applications as well as any and
all other applications as plaintifif way make in
connection with this property in Jackson as descrihed
in the plaintiff’s Verifisd Conplaint.

vacating the Jdagment of Compliance and
‘aviously granted by this Court to the Township
wslab:ng it getion agailnst the
gon’ a Lmmunioc, fraom
s ferred by thoe

Hapuse

and rel
Tawnship; revoking
pamedy litigavicr as
compl lance and Roposa

which was &~ vred aon

Judgmesnr of O
Augui.  wile, 2007

sz would be reoguirsooy vl

Lhivough publicazion and cerrifias

3 LRLVeNeT S, :

wraticon rhat the Jade

i

DPOGE
wnl, Of

e e
inverveners to
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ceopy i lance and Repose has reen vacated,

awarding BEL ab Jackson damaces, irlsrest, and
aLtorneys Fees, cost of wuit for which ¥iowon cd osulanit
an oal Gvit o service to Lhe foc its rovios and
approva

Next would be that the ourt vetain
Jurisdicetion with regard to any subeequenc challonges
or Complaints regarding rhe development ot KL'S
propesiy in Jackson pursuant to the above - listed
Judgnents,

Next would be the o/ orary matters and Counts
and Verified Complaint will be supjec: to further
proceedings and scheduling Orders to be set by the
Court.

The relief requested by EL is jou\od iy e
share Housing Center and opposad in ila ontirety by the
Township of Jackson and the ovher detenduuis,

EL is the owner of certain real propevty in
Jackson Township consisting of approximately 35h acres,
Throughout thig litigation the property has haen brokern
out into three parcels; Block 10401, Lots 501 and 504
as designated on Lhe Jac kzon Towns l"" p Municipal Tax
Map: contains 241.8 acres and is Commomiy referred to
ag the north parcel. Block 17804, Loi o T0L is raferre
+o as a sel parcels and contains 113.5 acres. dnd

third and final tract is a 4.25 acre parcel conslating
of Block 11404, Lots 52 and 69 and hon Lrontags on WO
public romiwayu, and ElL proposes to bulld what’ s known
as a connector road on this final paccel.
The proposed development of e propent

owned KL has a long history and has hoon 4 cent
of Jackson Tuwnﬁhiw’s plan to satisiy iee Mount ddau
obligation. In Eeptember, 1498 rhe Townshio entescd
into an agreement with Hovbuilt, Inc., who Ls BL7s
predecassor in titre, bto permil the constyuotlan
inciusionary Affordable Housing praject on the site
That agreement was Lhe subjecl oi a Fai.ness Heaxino
Ucfo 2 the Honorable Bugene Serpante.ll on January

10th, 2000. At that time Judge Berpentelli entered on
()r<h3“ approving the Settiement .

Y Onow

2007 an amendment: phe 1999 Saltlanend
Agreemonl, wWas exocuted beltwaen weon ancd Hovieo L Lo

L be copghow e

aliow up
with an

192 aritls
of & Fale:
Hornoral, .o
approved

tuelve = 1,275 units

: Housing set axile of 15 ¥
amended agreement Coalso o e e
ing and o aquently appraved By o
asso, A furth amapdmens e

ately Hovbullt never dave o owod Toe
Prower Ly

rary

p I-Jlenyinmgia Chapter 1L Baskrue o0 2 on
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new owner

£ ling by
at auct i
Lo pursue s rights
tn 2015 an
ision in the
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o develop thf-" jen)s ---':t.y.
vmko of - ) my SUup L
Court de At lon
Jackasaon 'l‘own'-'»"'"li;:') W B 3O G AN (oxm‘(y
municipalities to file a Declaratory Jw ’1(J1xwrﬁ ]
saalklir 3“1 antive b leation : his
shae 1d > Townshilp from der’s remedy
Huring the pendency of the Courxt's rev,
the varioun DJ actions the Township and ! Share
gntered into an reement. in 2016, Part of that

Settlement was the continued inclusion of the HL
devaelopment in the Towns

e e

hip’s air Share Plan which in
furn was the basis for the Court granting a Judgment of
Compliance and Repose on August 6th, 2017,

Matters between the Township and EL even then
not ful.y resolved. Prior to the entry of the
(,)Ld.@.f of Repose LL had filed a motion .i..n aid of
litigant’s rights challenging Jackson Yownship’s
Ordinance number 12-17 which placed certaln
restricolions which accord ‘q to EL prevented the

reasonable development of the EL properbty as pravicusly
24 contemplated by the parta: In Tact, the Judgrent of

25 Repose notaed that the challenge to the Ordinance would

\'/Y the o

N3N b b b R e
L2 D0 FE 30 00 I 5 UT D W RS = D0 I8 -3 5Y U oD L N2

NN

bae the subject ¢l a sop te proueaeding.

i1

2 Ultimately in January of 2018 this pax ticular
; "

4

igation was resolved via Court-or dered medliation
res b re(.:i 11 the lmmfﬂ A pent be amend iU
y Ta of 1100 on the ¥
propart rdapble wunite to be included in

7 Lhat nomber. &7 ; sedad with its preparation of
8 developmant plans. The anended ()1'(*1'11\41; was adopted by
9 the Townshin and the e vmvado*‘ that the
10 Ordern coanatitite e metween BL and the

AS Township under whicn B wias Lo e k velopod,

whi o
5 rclumnvo Iy

e in Novewber, iled an appllcation fou
13 general developmenl plan approva 1. pursuant to

14 NLJ.8. 4, A40:55-55.2 for its entire pr u]’)(x_ Ly .

15 Simult m(\ou* Ly W f 1 applicat for preliminacy

16 and final ma nﬁ site p APPLOVE (mci for preliunicary
1.7 anad final m s osubdiv 1 appsoval for the novth

18 SER AN CONReehow AL,

[ it January kL applicatiens for
20 the

2] ; rova, for the

of housing
sl . e Fam i.
1TRG viown ()l‘

)

SEATIENTON A L3

ne 1 L()( .m

aparlmant

‘ rovinhouse
220 apavoment
e douring und

Y
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to e made aveillable to low and moderata 4oeoum

1

2 aoasano! ds. These Affordable units were to be

4 sonsbructed Ln both the nerth parcel and Lhe vsouth

4 parceld.

o on Aprin 1, 2019 the Plauning Board approved
6 the GEP application. A memorializing Resolubion wae

Y] gsubseguently adopted on May 20th, 2019. The Resolublion
8 yrovxuud the GDP approval to be valid for twenty years
9 l and a-go ncoted the construction of the 220 Alrocrdable
10 : unics weuld go towards satisfying the Township’s
11 affordable Housing obligation and was in furtherance of
1 : ihe 2017 Settlement Agreement entered into bhetween the
13 t parties as well as the Ouder cf Repose that was
14 executed by the Court in that year, as well
15 The Resolution of the GDP aoled Hm*. R s GDHP
16 application was in full conformance with the Townghip
17 voning Ordinance and addressed all existing onsite
18 anvironmental conditions.

19 Pollowing the GDP approval the Planning Board
20 rhen proceeded to hear EL'S applications for site plan
21 and subdivision approval. Public hearings were
27 Conducted on June 17th, 2019; Auguslt 5, 2019; Oclober
23 21, 2019, and November 4, 2019. And lLhig was Uthe

B application for the north parcel and the connector

25 road. Despite borh its prior GDP approval and the

11

Cerfirviation by its own experts that EL e anplications
wained fully conforming to the Townsb iy’ Zoning
teinance the Plaaning Board votaed to deny the
application. The Resolution momorializing its denial

5 amber lLoeth,

NS 1
r
-

4

TS o

i 35 A ‘o by the Plamning Board on Da

6 VA 1o denving che application the Resslution

7 nevertheless notod that BLfs applicavion again was

8 compliant with tne Township Ordinances and further

o woted no variance or design waivers were requested or
B raguived,
; ot Lowing the Planning Board’s denial this
2 e engsued. At a conference with Lhe

D Ocean County Courthouse eavliex this
1es entered inte settliemsni negotlations.,
oge nogotlatiions an agreemant was

S L

P T W S

a ¥ §
& ceached wi che township Planning Board »vc»tj"cj (1<g'ra~£a
: somaet dn ole | soowion to confimm the Seltt

R aF G pursant e wrol .

.9 ! i O onceoed I He Court on -

20 ﬁ Sty Lo o e pat on dts denial;

21, T It A R BT RO U A to the Coor

P L ! I & SIS

o T pae RO ovarate denial

| i : S B aubdivision and

' i

i certain provisions ao
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the April 7th Order.

A review of the record b<iow reve
initial decision of the Planning Doard Lo de
application was completely without legal Justification.
EL's applications were in fusl conformance with the
Township’s Ordinances and development regurlations, a
faol confirmed by the Board’ s own egperts.

FL has cited to a myriad of cases standing
for the proposition that local Planning Boards cannot
deny a fully conforming application. They cite to pizzo
Mantin Group versus Township of Rendolpsh, 137 NJ 216
(1994) New Jersey Supreme Court case. In that case ihe
Court. noted that at most in the discretion of the
planning Board in those circumstances limited to
approving the application with approupriate and
reasonable conditions.

The applicant cited -~ Petitioner/Plaintiff
here also cites the Shim versus Washington Township
Planning Board case, as well, 298 NJ Super 295, an
Appellate Division case from 1997.

The Court weuld nete that the denial ol a
fully conforming application for Planning Board or site
plan approval was a drastice action and there would have
to be some hasls found in the Statute or overwhalming
public interest to do so. The Court no reasons extent

3 that the
y BL s
.

!

13

here.,

We are, however, no longsr confronted with
rnat particulan circumstance. No doubt, the Planning
Board with the advice of coungel agreed to vacare its
denial and to grant prelirtiaary and major subdivision
and sive plan approval. Phac was dooe al a hearing
previously. However, due LD YE13008 not fully explainsd
te the Ceurt elthev :in s Ppriefring or o at oral arqgument
i Board withheld final approval to both the
subdivision and site pian application. The Planning
Roard also placed the conditicn with ragard to the
{agsuance of CO' s with regand o cectain off tract
improvemenis regarding Lho conagtruction of a connector
road and other related issues Lo that, Thav also ig not
in contormance ~-— thal condici i Wwds DO in conformancs
wivk o he April 7, 2020 ooder oo dch was again the
culminarion of settnlemens oo rations anong Counsel
and then apy rhe ot

¢ fihe anning Board argues bhat
the plaintiff ¢ binary cholice at tvhe
hpril Z200h et o acitens soand pat oon ite den
the KL applicatior and rotais s Qouss Lo @ssentie
(e fend it. Thal wes thei: pesition, @l is, the doroal
of o fully conforming siuslonary cooject or Lo conp Ly

wilh the Court Ovaer oo 5o viewsd Yoo EERATRR o¥e!

rroved by

oS

T
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unaccepLablia conditionsg.

However, the Court finds that there was a

is, they could refuse Lo vacate its

denial; they could revurn to the Court and attempt to
X gotiate a morve accaptable Settlement Agreement Iin
minds, Irstead, the Board chuse to fashion ius
. remedy, a .emedy in violation ot bhoth the law and
Fhe Court Qrder.

T4 js for -lese reasons the Court will grant
in part EL’s motion to enforce litigant’s rights.
Accordingly, the Court will modify the most recent
action of the Jackson lownship Planning Board relating
to the north parcel and the road connection taken at
its April 20th public meeting and memorialized in a
subsequent Resol ution of May 18th, 2020.

The modifications are as follows, EL is
hereby granted pLelJm,ﬂuIy and final major subdivision
approval, preliminarny and final major site plan
approval, conditional use approval fox the north parcel
also known as Jackson Park North.

Ts that still the name of the project, by the
way? Jackson Park Norih?

MR, WOLFSON: Yes. Yes

THE COURT: Okay. In agcordance could set a

wivd cheice. That

plan prepared by I pelieve it/s Partner Engineering and

Seience Toe, (Phonetic)

Condition number one of the May 18th
Resolution of apprcval relating to the connector road
between Perrineville Road and Cassville Road 1s hereby
stricken in ltg ent. v and replaced with provisions
of pa agraph elght oi the Court's prior Order of Apri:
Uun, 2020 which is incorporated horein.

Further, any other condition of the Doarc
May 13th Regolubtion which are inconsistent with the
Court's april 7tn, 020 Order are Likewlse struck and
vacated.

i

She Courlt w1 also grant EL’s Fair Sharo
application fon attorneys fers and costs related bt the
1itigation commencing from the Board’s denial of EL's
applicarzions In Hovember, 2019,

The Court i aware that the award of Loga
and ooFL: b bypileal in the Moumt
. The ion in Dranford

I Poudofanks ~
Vi Divis lon case
sLhorneys |\nc1 5

e

<leﬁ\z<l.l'>;wt>1 f SRR e
U WAas no rvnv”uiom in the Fair Hous
of feen. Thn Court there also noted

Pryoprina ldleny vemedy lawsadts, wod
SRS :qwnh.‘%ﬂd conshinioonald
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fhat the foa ohiting provisions are therefore not
appropriate. Ju bhe typican builder’s renedy Dawsais
such as was Lhe case g noted in the € fond wase whe

increase ia densily provides the incentive f[or “be
deveioper to pursue lLhe titigation and, therefore, 1L.he
award of counsel fees are not warranted.

However, in this case we are noi dealing with
a bullder’s romedy lawsuit., Rather we axe dealine with
civeumstances far different than in the anford case.
Jerse we arve confronted with the action of the Townslin
denying a fully conforming application, one that was
specifically agread O hy the Township and inaorperatad
in the Settlement Agreement between it and the
developer and then approved by this Court as an
essential part ¢f the Township’s Affordable Housing
plan which also approved by the Court which wan one of
the bases for the 2017 Judgment of Repose. Thus, the
Township here not only breached the Setllement
Agreement. betwaen the parties, but also the oblivavions
under the Judguwent of Repose.

Accordingly, the Court finda that in thig
case distinct the fact situation present in the
< 1hord case. The grant of feas and-cost is not for
the purpose of sanctioning the Township primarily, but
rather to place EL and Faly 8hare in the position they

would have beern in had the Township granted as 1t was
Jegally obliligated to do EL’s fully conforming
application in 2019. Ard shat's since the Township
broached this 2017 Settlement Agreement with XI, and
ip’s actions BL el »oo

2

2
Faiv Share. But for the Townsl
st e would not have incurred bthe fees and costs
which they now e {mbursement.. They are entd
gome: roelicl under ao clrocumstances.
vharvefore, counsel for both BL and Fayrn Shara
ghail submit affidavits of scrvices. Within the thirry
days of the Court review and approval the Township vl
have fourteen days from that submission to iateopose
any objections Lo any spaecific items. Reguests for fees
and costs shall be limited to those directly occurred

as & result of the Township’s denial of B8

O

§

hoed o Lu

application. Aud the Coull will also keep in mind when
it's reviaewing and awarding any faeg that t :
did Lake action Lo attempl to address the '
was previcusly issued by the Planngng Board. T
“heo Couvt will nob granf o at chie “lme JU's
tor il tna o Jadginer - ' ;
granted ;- rhis ol on August
Y he Planning Soavsd e not fuldl
sions of tha s il 2010 Draer
Phhioddi g Pinan o proval and Dy Lpos s o

1o Town sl
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the connesior o ao
Lo o w13 the
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1 impropar condlodon at it
2 and olher sihe fnproveneni:
3 Township’s Lk Ly gunorally
4 indunloence e imibs, LAH@V&~,
5 ! application s am fubture should eventu WarUrarn
6 : Similarly, the GCou will net grant at this
7 junchure CL78 motlon to grax an aatomatic defaalt

8 approval to BL's pending appl. ocatlioas for ol south

9 parcel.

10 However, the Court also will not grant at

11 this time EL’5 request foo appointment of a special

12 Hearing Bxaminer pu:%uan‘ o the protocol set forth da
13 the Cranford Development ; s case which 1
14 mentioned before, Howev Lhe Court doas find “ha
15 there is a need for oversig the Township’s

16 compliance with its obligaticns under vhe 20% Joadgmen i
17 of Compliance and Repose.
18 accordingly, the Court hereny directs a
18 Special Master for Jackson Township Mary Reth Lengrgan
20 who 1is & plannexr in the State of Now Jersgy TO
ticipate in all future procecdings conducted by the
22 Jackson Township, its Beards and agenoie. relating uo
23 any inclusionarvy site lncluding BTy, inclading -~
24 which are included in the doewnship Affordaple Houwsing
25 pPlan. Pursuant to the Supreme Court's ruling dlo Mownl

19

~ourts have considerable discrenion
to anforce vhe Affordabiles

~

st i’

Leavrre:l IT the Tria
in fashioning remedi
Housing obligations 1nclud¢ng the appointment
Spocial Masters. Whiio i Court does not believe that
a fpecial Hearing EX w?\kn would bag cally make
rhe nistake -- fthe doc ‘hoyegard co fuiture
approvals for EL and othe. affordable ousing w:oln\t.,
the Court melieves tnat that 1o an extrem?
should be Limited te extrems cirvuamstances,

The Court duo“
risdiction of !
faed Lers 18 appropriabe
iee Court, as indicatec
required as a resuit
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applice oA s 72 hours n
advanes ! o orLee hearing egardiny the application’s
consistency - foh the Jackson Township Affordab.e
Housing Pl . vopies ol this repord will be provided to
the memk “1 the Pranuing Board, its professional
staff, BL, 'tz professionals, an to Pair Share Housing
Center. Thiz reporlk shall be entered into evidence at
the public hoaring. Ms., Lonergan will also attend all
public hearings relating to EL’ s pending application
and shal rovice a summary of her veport to the Beard
prior to the s0ald raking any final action and is to he
available to addsesg eny questions or concerns ox
somments that the Boand may have, its profesgsionals may
nave, membecrs Of the general pubiic, or EL, for than
matter, may have trryough the Chair. The Spccial Master
~hall menicor all proceedings and issue a report to the
Oeist relating to the Board’s proceedings within 72

18 hours aftor the close of the public meeting, Copies of
19 said monitoring teport shall be provided to the Roard,
20 EL, and Fair Share, and in the future to all the

21 developers and the Board, as well.

22 Wwith regard to the now approved preliminazy
23 and firal subdivieion and site plan for the north

24 parcel connector road, the Special Master will also

25 nonitor the Resolution of Compliance phase of the

o

s ld INE

i
£y

ey

.
IV D W O WDl An

=
~

71

1. approval to insure that EL’s developuent procseds pace
2 and 0 at the town properly procesasss the application
3 and ioa v slgnature, and so on and so forth.
4 All custs for any Special Master services
5 Wit be paid by the Township as has boen the practice
6 in the past in accordance wi''h nrior Orders ol the
7 Coney i
8 i Light of the abovae, the Spacial Master and
9 phe sendiie BL application ana the protocels put incw
vliace by this decision, {cougbing) Lo schedule a
special meeting of June 22nd public hearing to allow
rhe Special Master Lo propare hexr report.
the Ceurt i anss Laking this action for
sevaral obLher reasons. Based uporn the reports of the
parties relating to ths Mosr recant hearing the Count
has all confidence that Lhe technoliogy now beinea
gt lized and che vivoua! proceadings can procduoce an
Tiablo reccad of progeedings, The Coud!
) toa vesnit of Lhal we a
facad rh an unusual roumscances unprecedentad wiehioe
wia! re Luying Lo conduct Lod.d 1ned ings inoa vivtual
Feabion. And when you have the case, aspecial ly wvh
o kean puslic antervesi cnakl s present here, 1 .9
e i Tt RNow, Tosioow than i narkbies ara
soetireg o0t ane 1odid o v ot uin corraesponGencas

accurate and >
does not nlamg ery




OCN-L-002627-20 11/06/2020 12:16:25 PM Pg 35 of 51 Trans ID: LCV20202003107

RETEN S

N

o
o

~

sarlbies, Mr. Gertnex in particular that he s
- Lhose glitch which occurvad at the
& heen addressed, bubt I'm not
facl, the case,
sretingly, the parties arxe to G0 to
seling date between August L0Gh -- '
ancd Thursday, August 27th, 2020 to hoar
application. It ia the Court ¥ 11r>{> o that
Covid-19 emergency regulabions will be velaxe
o the extent to allow for a pon-wvirtual public
1 the mm@“dency regulations are not so
the parties will bopafully develop and t
some track record with regard to the virt mﬂ
Form that is belblter eguipped to provide a more
stive public hearxing.
hceordingly, the Court will conduct a case
nent conference with the parties on Monday,
rd, 2020 at ten a.m. to further wwview the
of the Covid-19% emergency and its coffect on e
ro conduct theose future hearings.
Finally - excuse we one second -- finally,
s Court retaing jurisdiction with regard bo any
subsequent challenges or uompla;nl rarding the

daevelopment of the BL properby in JQHRQDD Sownshiin,
U speciticall j addressecd by this Opinion, any

23

other relief requested by the movant is hereby denied.
Mr. Gordon of Faixy Share Housﬁnq is to

DY pmx an Order consistent with this Opinion and

arider the five-day ruie.

Thank you, Counsel. Any guastions?

MR, GERTNER: Your Honon :

THE GOURT: Mr. Gertner, go ahend.

ML, ORERTNER: Thank vou, Your Honoc.

guasLions, One, you've just conglidercd this a

Oudev?

TR OCOURT: No, I oden’t thiok ihio a
! The Court de retaining - ladicvion, 1T gua
sould be o a final decision with regard to the north
sense that the Court did grant
and final wmajor subdivision and site plan

y i C yves.,

ank you, Your Honow. Toweuld
aiade thal lacgoago in hils

LR VETY

Aanel the Court
the Court alsc

Ny

chids o

Fo ap i LEGANC
Opivdor A

vou, Yourn MHonon,
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And second questien. Does this render -- at
this point does Your Bonor render moot the prerogative
writ action filed by the plaintiff?

THE COURT: No, because I think that also
covers the south parcel, as well, because they were
asking for automatic approval for that parcel, which 1
denied in my Opinion.

MR. GERTNER: So from a procedural
perspective, respectfully -- and this question I kind
of throw up to Your Honor and to the other folks on the
call -- the Board has yet to file an Answer because we
were addressing this. How long do we have to file an
Answer toa the pending prerogative writ action?

THE COURT: You’ll have twenty days from the
entry of the Order. And Mr. Gordon will put that into
the proposed form.

MR. GERTNER: Thank you.

MR. SURENIAN: Jeff Surenian, The Township did
not file an Answer for the same reason. We thought that
this motion would resolve it. So we need to file an
Answer. We need twenty days, as well.

THE COURT: That‘s fine, Mr. Surenian. No

“e

problem,
MR. WOLFSON; Judge, there’s nothing left

agalnst the Town.

THE CLERK: Who is that?

MR. SURENIAN: I dor’t even know if there is
any.
MR. WOLFSON: You denied the request to revoke
immunity. You denied the request to set aglde the
Judgment of Repose.

THE COURT: Well, I did gay, Mr. Wolfson, at
this time.

MR, WOLFSON: Well, okavy.

THE COURT: Subject to wha' happens with the
south parcel. So I think he shouvld £ile an Ansgswer
because I'm retaining jurisdiction as requested by your
client. So that Answer sheould be filed because there’s
a possibility depending on what happens going forward.
For instance, if the Planning Board wers to deny the
south parcel, I would assume he would still seek that
reliof of -

MR, WOLFSON: But we don’t have to file
another Complaint. That’'s fine.

THE COURT: Okay.

ML, GERTNER: Actually, Your Honor, off the
top of my head, & third guestion. I presume that the
Order that Mr. Govdon prepcres will direct the Planning
Board to revise or pass unother Pesclution in
accordance with the Ordex; righu?
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PRE COURT: Waell, T don’t know if it's
NECAESATY .
MR,
THE COURS
Resolution in place of
MR, GERTNER:!

RINER: There s a Court dude

The Court Ordo: stamds a8 4
the Resola
ALL wight. I Just wantad to make

SULE.
UNIDENTTE RNEY: In that vegard, Judge,
I Just couldn’t write fast enough. When you appointed
Mary Belblh lLonergan Lo ovevseae, [ rhought you said
iecluding the conditions that may be necessary for

north.

THE CQURT: She is to be -~ parkt of the
spinion addresses the Resolution compliance phage of
the north parcel. In other words, she ig Lo monitor
that, as well, to wake sure that, you know, the
submisasion of plans, Lho signature of those plans, and
review of the approval by Board professionals,
preparation of the bond, and so on and 8o forth, arc
done at an appropriate pace.

MR, TUVEL: Your Honor, I have two questlons,
1f that’s okay. My finst qu@.tion on the south
spplication for -~ can mys elf and Mr. Gertnern
coordinate with the SpOLJdJ Master vegarding the
virtual hearing process as well as provide her a copy

27

of the plans and reports and ion matervial that
she will need to prepare hex. 5o we can reach out to
her, That’s my point.
THE COURT: Yes. The bJuor providaes -- and it
goes both ways -- the Order prc leys fox -
MR, TUVEL: Ms. Lonergan -—-
THE COURT: Who'!s deining us on bthe phong ~-
} to corvespond with you also. You oan
hatl, ag wall,
f, NRWMAN: Okay. T wanted to follow up on
that wumtxxmn, Jude You've given us & tilme frane
within wh to ha a4 special meeting, but we already
noticed for the meeting on the 22nd. With the Court's
permission, I would like that meeting Lo alt least ocour
so that thay can anuounce at that meeting the new date,
"t have to go through the entlre thing all

she's pre
pely do

JO W

LRI

My, Geriner?
R We N
this point why

acljourn the
J I have the

o

Order

]
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i wibh any, I guess, nobleo issues
2 {Simalbaneous speech)

3 MR, G NER: BExcuse me, Let me [finish.

4 HHE ahead, finish.

5 MR, G The other point is [ can’t sit

G here today -- I don’t know how louyg the link that we

N nokiced with is good for. In other words, 1t was good
for this week frowm the 15th ko the 22nd, but I can’t
make that representation.

THE COURT: Okay. I get that. But the yeason
why I think should meet and continue to meet on Monday
woulid be, first of all, to announce thalt the meeting L
going Lo be carvied and then to txy to salect and |
think the parties should confer before that to agree on
a new date so it can be announced at that timo,

MR, TUVEL: Youxr Honor, & backup solution to
rhat is 1f we can't get a date between now and then, we
could carry it on the 2Znd to their next regulariy
scheduled meeting and then wake a further announcement
at the nexk gularly scheduled meeling as a backup
2 because Lhey have Lo meet, anyway, and My, Gertnen can
s announce that at the next meeting they will announce
23 the new date. That al least preserves the (cough) as Lo
24 go forward,
25 T

COURT: T7m Fine with that. But what I

24

1 want, you to do, thou want you Lo be available
2 , at the meeling 80 At we can confirm that bacau
3 Gertner is going to have to talk to the Boarxd in
4 af the date. But I want you theroe so that you can
4 confirm that yvouw re available on that date.
6 MR, TUVEL: Sure. Sean and T have beoen woez
7 very well Loy o bthat’s fine.
3 Andg then the other gquestion I have for Your
9 Honor 1s on the north. Are you reversing ithe denial of
14 the original Resolution of denial? Is that what you
il did?
52 THE COURT: Well, I think that was ef
53 done aLready. L'm modifyd
W4 meeting to incorpor
L5 o axcise Lhat condicion and that wag the connectov
16 road on the ; of the COTs.
] » had an
; Lhe drainage and having to prov
pased on fubure regs. Was that
nion?

spaecl fically now.

fectively

~
-
=
X
o
fus
o
P
=
&
o
A
o
=
—
pes
~
o
-
<
)
&
=
’S

sue with t©h

condiltic
futur calo
conaidered in
THE ¢
addressed in tLhe 20 Order
MR, ilowas
condl tion Lh 3 for the £3
T Ouite frankiy,

parate

COURT ravlow




OCN-L-002627-20 11/06/2020 12:16:25 PM Pg 39 of 51 Trans ID: LCV20202003107

Y 510 s

10
11
12

13

ok

LR

O~ Sy O

IR

fa

G

BN

~

t.lye TE
2 o
d that

Fhat and T don’/t Lhink 1L was
you wanl Lo raise thal issue &
consider bthat, Huat, no, © have not ad
Lesue,

MR, WOLFSON: Okay. indiscernible) Mary Belh
Lonergan do L.
UNLDENT
agree., That'sg wxalt
MR, WOl
THE COU
try and resolve b
MR, GIERTY
for the sole purpod

v, Wolfson, you and I

Cine, too.
Lo ask the
oo L oyou can’t, thon come
R Your Honor, T have no objection
v of this Order which is a final
Order as to the north pa that the Order cculd
provide that as to that since you ordered Ms.
Lonergan Lo oversee Resclution compliance, that she
could review Lhat.

THE COURT: 1 would certainly recommend that
that be done and T would certainly be comfortable with
accepting any recommendation that she may have, as
wall, subject Lo the parties making argunents, as wWe
4F it’s still a peoint of contention.

MR, WOLIFSON: That's fair.

MR, GERTHER: Thanlk you, Your Honow.

THE COURT: Do we still need to be on the

baok.

LA3

b

racord? Is there anything mora about the -- bafore we
get into the proc 2, 14 there anything olse about
my Opinion, so we can get off Lhe r
MR, GORDON: I do want to be on tha rocord
Tivy. I'nmoa
s {cough) the
he mecion nor the
. ; as to the aorth. And 50
Ttm a little bHit confused as vo whal you' re getting at
hecause I don’t see -- Your Honor said
PHE COURTL . I auspect what he’s asking
nis client decides to take an peal ol my @
horaegard Lo U north | . wondld pe bandl a8
a regblar appeal as opposed vo o an interiocutary appeal
from the Appellate DI itfs not a Dinal Ordex.
I don't percelve an 3 Lo b !
regard to the appro '
_ cel, I've ant
subhdivision, ;
out therae Yelt
UNIDE
don’t get to

final or it’s

s
]

TAONMR N

just bo ask ene gquestion about thie Tinald
Little bit 56 y

final
Complalnt

KK tminasy and fid
T odon’ o thirk there’
or deniad.

Condivions, Judge. We

firal or notr. 3¢ 1078

lo whethe
. and they take
el ATTORD
woroojust -




OCN-L-002627-20 11/06/2020 12:16:25 PM Pg 40 of 51 Trans ID: LCV20202003107

32
A THE COURT: Well, on my Orders, I don‘t put
2 crler mean, to ma, Lt/s my belief that theve's

the Court o do o hu partias Lo do
@l., 8o 1 think the north
eraction at

ro the north parc
resolvad in terms of Court in

5 parcel ]
5 this point.

9]

7 ML WOLFSON: Your Honor, just a awall dtem.
8 think you said it ooce, bul Just to confirm. It was

9 preliminary and final major site plan, preliminary and
10 major final ubdg\ on and the conditional use,
11 THE and the conditional use. Thalt's

12 ovrect .,
13 MR, . y
14 THE COURYD: Is

right. Thank you. Thank you.
anything else regarding

15 the decision? Can we go
16 ML, GORDON: T don’t know that we’ll have a
17 form of Order oub before sometime on Monday Just

r hee T dust want it to be

18 hecause I have another 1
19 eclear, the Order may not be “out before this hearing.
20 MR, WOLL

sON: And just again so that thig is

21 still part of the record I guess pefore we go off, I
2 just would be remiss not to indicate that certainly the

23 Board -- eiva T'm speaking on behalf of Lhc

(2
s indicate that neither the Boar

o

24 . Council, ag
25 : nox the TownaY ives that your Order contalned &
33
Sattl e nent thal had in any way been agreed Co

put that on the record.

RT:s And I think I indicated on the
n stands that it was an agreement

and approved by the Court, and i1t

D3 =

by counsel., |
THE COU
record, but my Cpiv

i

vy

5 Faghionad by couns
6 was then pr wted to your ent. in close and

f they wanted to cony -
with that proposwed
the Court. But if they
W to comply with the other
and not pick and choose what
or not grant and what
: uulnq co lmpose or nob inpose.
ton of the Court.
We leave that for futare

7 they had options Lo
8 thaey did not want wo

& srpent . L« 2 3¢
Agree >0 tnwy
provisions ol the 4
thay were going Lo g
conditions cvhay A
That was the

MIR .

v~zy good. Anything else belfore e
right, Let’s go off the recor

o

H RO T W (I

P I IR SR O S S N
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of proceedings on Courtsmart 6/18/20, index 10:35:19 to
11:18:41 is prepared in full compliance with the current
Transcript Format for Judicial Proceedings and is a true
and accurate compressed transcript of the proceedings as
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DASTI, MURPHY
McGQGUCKIR, ULAKY,
KOUTS8OURIS & CONNORS

COUNSELLORS AT LAW
620 WEST LACEY ROAD

P.O. BOX 1057
FORKED RIVER, N.J. 08731

2019, indicated, consisting of 80 sheets and signed by Graham J. Macfarlane; and

RESOLUTION 2019-31

RESOLUTION OF THE PLANNING BOARD OF THE
TOWNSHIP OF JACKSON, COUNTY OF OCEAN, STATE OF
NEW JERSEY DENYING THE APPLICATION FOR
PRELIMINARY & FINAL MAJOR SUBDIVISION APPROVAL,
CONDITIONAL USE APPROVAL AND PRELIMINARY &
FINAL MAJOR SITE PLAN APPROVAL, JACKSON TRAILS,

LLC, BLOCK 23001, LOTS 22-29
WHEREAS, Jackson Trails, LLC, has applied to the Jackson Township Planning
Board seeking Preliminary & Final Major Subdivision Approval, Conditional Use Approval
and Preliminary & Final Major Sité Plan Approval with respect to the property commonlyi
known as Lots 22-29 in Block 23001, as shown on the official tax maps of the Township of
Jackson; and
WHEREAS, in support of this application, the Applicant has submitted a Preliminary

& Final Major Subdivision Plan dated July 12, 2018, with a latest revision date of July 29,

WHEREAS, the Applicant has further submitted a Boundary Survey prepared by
Professional Design Services, LLC, and signed by James J. Kubn, which drawing is dated
October 11, 2017, with a latest revision date of January 9, 2018; and

WHEREAS, the Applicant has further submitted 2 separate Boundary Surveys for Lots
22, 23 and 24, and Lots 25, 27 and 28 respectively, prepared by Professional Design Services,
LLC, both of which were signed by James J. Kuhn; and

WHEREAS, the Applicant has further submitted Architectural Floor Plans & Elevation
Drawings prepared by Anthony F. Zero, dated June 18, 2019, with no revision dates indicated,
an Environmental Impact Statement prepared by Professional Design Services, LLC, dated
June 30, 2018, a Traffic Impact Study prepared by McDonough & Rea Associates dated
January 3, 2019, with a latest revision date of July 19, 2019, Preliminary Plans — Major

1
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DANBTI, MURPFHY
KMcGUCKIN, ULAXY,
KOQUTBOURISB & CONNORS

COUNSELLORS AT LAW
620 WEST LACEY ROAD

P.O. BOX 1057
FORKED RIVER, N.J. 08731

Subdivision Construction Plan County Route 547 consisting of 22 sheets prepared by
Professional Design Services, LLC, signed by Graham J. Macfarlane dated September 28,
2018, with & latest revision date of July 29, 2019, Stormwater Management Report prepared by
Professional Design Services, Inc., signed by Graham J. Macfarlane dated July 3, 2018, with a
latest revision date of July 18, 2019, Boundary & Topographic Survey consisting of 1 sheet
prepared by Professional Design Services, LLC, signed by James J. Kuhn dated April 30, 2019
with no revision dates indicated, Demolition Plan consisting of 1 sheet prepared by
Professional Design Services, LLC, signed by Graham J. Macfarlane dated May 7, 2019, with
no revision dates indicated, Phasing Plan consisting of 1 sheet prepared by Professional Design

Services, LLC, signed by Graham J. Macfarlane dated May 21, 2019, with no revision dates

indicated, Tree Location and Tree Save Plan consisting of 1 sheet prepared by Professional

Design Services, LLC, signed by Graham J. Macfarlane dated May 14, 2019, with no revision
dates indicated, Architectural Floor Plan and Elevation Drawing prepared by AFZ Architecture
& Design dated June 18, 2019, with no revision dates indicated, Preliminary & Final Major
Subdivision Plans Pump Station Site Plan consisting of 7 sheets prepared by Professional

Design Services, LLC, signed by Graham J. Macfarlane dated July 12, 2018, with a latest

revision date of July 15, 2019, Boundary & Topographic Survey consisting of 1 sheet prepared

by Professional Design Services, LLC, signed by James J. Kuhn dated April 30, 2019, with no
revision dates indicated, Major Subdivision Final Plat consisting of 1 sheet prepared by
Professional Design Services, LLC, signed by James J. Kuhn dated July 12, 2019, with no
revision dates indicated, Final Plat Major Subdivision Plan Phase 1 consisting of 5 sheets
prepared by Professional Design Services, LLC, signed by James J. Kuhn dated July 12, 2019,
with no revision dates indicated, Final Plat Major Subdivision Phase 2 consisting of 3 sheets

prepared by Professional Design Services, LLC, signed by James J, Kun, dated July 12, 2019,

2
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DASTI, MURPHY
McQUCKIN, ULAKY,
KOUTBOURIS & CONNORS

COUNRSELLORS AT LAW
620 WEST LACEY ROAD

P.O. BOX 1057
FORKED RIVER, N.J. 08731

with no revision dates indicated, Final Plat Major Subdivision Phase 3 consisting of 1 sheet
prepared by Professional Design Services, LLC, signed by James J. Kuhn dated July 12, 2109,
with no revision dates indicated, Final Plat Major Subdivision Plan Phase 3 consisting of 4
sheets prepared by Professional Design Services, LLC, signed by James J. Kuhn dated Julyl2, |
2019, with no revision dates indicated, and a Final Plat Major Subdivision Plan Phase 4
consisting of 4 sheets prepared by Professional Design Services, LLC, dated July 12,2019, with
no revision dates indicated; and

WHEREAS, the Applicant has sought Conditional Use Approval, Preliminary & Final
Major Subdivision Approval, as well as Preliminary & Final Major Site Plan Approval to
establish 367 single-family, residential building lots, 2 lots designated for multi-family
development including a total of 92 multi-family units, 2 stormwater management lots, 1 of

which would contain a sanitary sewer pump station, and a 24,500 sq. ft. house of worship lot;

and

WHEREAS, each of the proposed building lots would comply with the specific area,
dimensional and setback requirements of the RG-3 Zoning District, utilizing the Pinelands
Development Credits in accordance with Ordinance Section 244-91(D); and

WHEREAS, the Applicant has been represented by Salvatore Alfieri, Esquire; and

WHEREAS, during the hearings on this matter, the Applicant presented the testimony
of lan Borden, a Professional Planner of the State of New Jersey who is qualified and accepted
by the Board as an expert witness in this matter; and

WHEREAS, Mr. Borden attempted to address each of the conditional use requirements
and environmental issues effecting the subject property at the initial hearing in this matter; and

WHEREAS, Mr. Borden gave a brief description of a Traffic Report, although he is not

a Traffic Expert; and
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DASTI, MURPHY
McGUCKIN, ULAKY,
KOUTSBOURIS & CONNORE

COUNSELLORS AT LAW
620 WEST LACEY ROAD

P.0. BOX 1057
FORKED RIVER, N.J. 08731

WHEREAS, Mr. Borden further testified as to the phasing of the proposed project; and

- WHEREAS, Mr. Borden testified that, in addition to the 367 single-family lots, an

|| additional 92 affordable housing units would be constructed totaling 459 units in total; and

| WHEREAS, Mr. Borden testified as to the density of the subject property, the proposal

of a sanitary sewer connected through an interlocal agreement with Manchester Township,
while obtaining potable water from the Jackson Township Municipal Utilities Authority; and

WHEREAS, Mr. Borden testified that a Certificate of Filing was received from the

Pinelands Commission dated April 5, 2019; and

WHEREAS, Mr. Borden testified that, as part of the Township’s Affordable Housing

Plan, the site in question has a 20 percent set aside for affordable housing; and

WHEREAS, Mr. Borden testified as to the conditional use standards of Ordinance 244-
91, and testified that the Applicant meets the conditions of the conditional use standards; and

WHEREAS, the Applicant submitted into evidence:

Exhibit A-1. A deed restriction language with respect to a contaminated site
and adjoining property; and

WHEREAS, the Applicant’s expert testified that the application as presented conforms
with all zoning requirements and design standards, and the Applicant is not secking any
variance relief as part of this application; and

WHEREAS, the Applicant presented the testimony of Richard Venino, Esquire, an
asserted Title Expert, who testified as to the status of Division Street, which is a 50 fi. right-of-
way shown on the Township’s tax maps; and

WHEREAS, Mr. Venino indicated there is no public interest in this right-of-way and

no other properties have use or access to same; and
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WHEREAS, the Applicant next presented the testimony of Graham Macfarlane, a
Professional Engineer and Professional Planner of the State of New Jersey who is, likewise,
qualified as an expert witness in this matter; and

WHEREAS, Mr. Macfarlane introduced the following exhibits:

Exhibit A-2.  An aerial display;

Exhibit A-3.  Overall development plan layout;

Exhibit A-4. Overall improvement plan colored renderin g
Exhibit A-5. House of Worship site plan; and

WHEREAS, Mr. Macfarlane’s testimony revealed that the application as presented

| would be compliant with RSIS Standards and all Ordinance requirements; and

WHEREAS, the Applicant did request a waiver with respect to lighting to permit a
lower lighting level than otherwise required by Ordinance; and

WHEREAS, the Board then opened the matter to public comment and such comment
was received from numerous residents testifying in opposition to the application; and

WHEREAS, this matter was then continued before the Jackson Township Planning
Board on October 7, 2019;.and

WIIEREAS, the Applicant presented the testimony of their Traffic Expert, John Rea, a
Professional Engineer of the State of New Jersey tho is qualified and accepted by the Board as
an expert witness in this matter; and

WHEREAS, Mr. Rea testified as to his traffic counts and report, which had been

| submitted to the Board; and

WHEREAS, during the second public hearing, the Applicant withdrew its request for a

waiver with respect to sidewalks; and

(%]
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WHEREAS, Mr. Rea’s testimony reveals that levels of service in the PM peak periods
are at level D on 2 separate roadways and level F along South Hope Chapel Road; and

WHEREAS, Mr. Rea testified that vaﬁous roadways surrounding the project are
county roads and the Applicant requires approval from the County of Ocean with respect to
road widening or other improvements in the county right-of-way; and

WHEREAS, Mr. Rea testified that the Applicant requires access from 2 points to the

subject properties; and

WHEREAS, a discussion was held relating to a Traffic Report of the Township’s

Traffic Safety Officer dated August 15, 2019; and

WHEREAS, Exhibit A-7 was marked into evidence which was an Ocean County

Engineer’s Office checklist review dated August 21, 2019; and

WHEREAS, the Applicant then submitted the testimony of Graham Macfarlane, P.E.,

who testified as to Exhibit A-8, minutes of an Ocean County Planning Board Meeting of

August 21, 2019; and

WHEREAS, numerous members of the public, again, testified in opposition to this

application; and

WHEREAS, late in the evening of October 7, 2019, Members of the Board questioned

| whether it was appropriate to vote on the application as presented to date, as there appeared to

| be additional questions which the Board Members had based upon public comments received

by the Board that evening; and

WHEREAS, the Board did discuss a mumber of conditions which the Applicant

acknowledged; and

WHEREAS, questions remained relating to the impact of this application on the Joint

Military Base of Lakehurst Dix Maguire; and
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WHEREAS, the Board requested from the Applicant additional time to review the .
details of the items which had been presented in evidence, to review the application plans as
presented before rendering an ultimate decision on this matter; and

WHEREAS, the Applicant’s Attorney advised the Board that they would not consent to
any further adjournments, did not want to present or permit any additional testimony or allow
any additional public comment and argued that their -application was fully compliant and
essentially demanded the Board vote to approve their application; and

WHEREAS, Board Members relayed concerns regarding the Applicant’s
Environmental Study, the terms of any proposed stipulations or conditions which would apply
to any approval granted whether it be preliminary and final; and

WHEREAS, the Board questioned whether an additional Traffic Study would be

required as the phasing plan was completed, as well as the age of certain environmental studies

being more than 14 years old; and

WHEREAS, despite concerns of certain Members of the Board that it was
inappropriate to vote that evening, a motion was duly made and seconded by other Members to
approve the application, which motion received 4 votes in the affirmative and 4 votes in the
negative; and

WHEREAS, the matter was subsequently adjourned, however, the failure of the motion
to receive affirmative vote of 5 of the 8 Members present resulted és a. matter of law in the
denial of the application; and

WHEREAS, the Applicant subsequently filed a Motion for Reconsideration before the

Board, which Motion was heard on December 2, 2019; and
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WHEREAS, that motion reargued, essentially, questions of law, and again, the

Applicant did not agree therein to permit any additional information to be provided to the

Board; and

NOW, THEREFORE BE IT RESOLVED this 3 " day of O comdas, |

2019 that the Applicant’s request for Preliminary and Final Major Subdivision Approval,

Conditional Use Approval, and Preliminary and Final Major Site Plan Approval has been

denied.
BE IT FURTHER RESOLVED the Board Secretary shall cause to be published a

Notice of Decision pursuant to the provisions of this Board and N.J.S.A 40:55-10(1) and

provide an Affidavit of Publication to the Secretary of the Board.

CERTIFICATION

I hereby certify that I, the undersigned, am Secretary to the Planning Board of the

Township of Jackson and hereby certify that the foregoing Resolution was adopted by the

Planning Board at a meeting held on the olzhf/ day of /QMW , 2019 and

memorialized by the Planning Board on the /é%day of Dg/ fry A L , 2019,

DENISE BUONO, SECRETARY
Jackson Township Planning Board

ZACLIENT MATTERS - GL\ Jackson Twyp, Planning Board\GL-27544 Jackson Traik, LLC P32125\Resolution Jackson Traile P32125 - denial doc
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Civil Case Information Statement

Case Details: OCEAN | Civil Part Docket# L-002627-20

Case Caption: JACKSON TRAILS, LLC VS TOWNSHIP Case Type: ACTIONS IN LIEU OF PREROGATIVE WRITS

OF JACKSON Document Type: Complaint

Case Initiation Date: 11/06/2020 Jury Demand: NONE

Attorney Name: DONNA MARIE JENNINGS Is this a professional malpractice case? NO

Firm Name: WILENTZ GOLDMAN & SPITZER Related cases pending: YES

Address: 90 WOODBRIDGE CENTER DR STE 900 PO If yes, list docket numbers: United States District Court for the District
BOX 10 of New Jersey Civ. No. 3:20-cv-01150

WOODBRIDGE NJ 070950958 Do you anticipate adding any parties (arising out of same

Phone: 7326368000 transaction or occurrence)? NO

Name of Party: PLAINTIFF : Jackson Trails, LLC

Name of Defendant’s Primary Insurance Company Are sexual abuse claims alleged by: Jackson Trails, LLC? NO

(if known): Unknown

THE INFORMATION PROVIDED ON THIS FORM CANNOT BE INTRODUCED INTO EVIDENCE

CASE CHARACTERISTICS FOR PURPOSES OF DETERMINING IF CASE IS APPROPRIATE FOR MEDIATION

Do parties have a current, past, or recurrent relationship? NO
If yes, is that relationship:
Does the statute governing this case provide for payment of fees by the losing party? NO

Use this space to alert the court to any special case characteristics that may warrant individual
management or accelerated disposition:

Do you or your client need any disability accommodations? NO
If yes, please identify the requested accommodation:

Will an interpreter be needed? NO
If yes, for what language:

Please check off each applicable category: Putative Class Action? NO Title 59? NO Consumer Fraud? NO

| certify that confidential personal identifiers have been redacted from documents now submitted to the
court, and will be redacted from all documents submitted in the future in accordance with Rule 1:38-7(b)

11/06/2020 /s/ DONNA MARIE JENNINGS
Dated Signed
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