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 In this matter petitioner, the Center for Education t/a Special Children’s Center 

(SCC), brings a Notice of Motion, filed September 20, 2016 requesting the relief by way 

of a finding that respondent, State of New Jersey, Department of Education (DOE) 

acted in a biased and arbitrary manner in not granting petitioner’s 2014 application to 

become an approved private school for students with disabilities.  DOE filed a Cross 

Motion on October 11, 2016 seeking an order dismissing the petition as moot or in the 

alternative moving for summary decision as no material facts are in dispute. 

 

FINDINGS OF FACT AND PROCEDURAL HISTORY 

 

 The DOE is authorized to approve institutions of learning to provide programs for 

students with disabilities upon proof that certain criteria are met.  N.J.A.C. 6A:14-7.1 et 

als.  Among the criteria is the demonstration of need from local public school districts.  

Need is met upon a showing that a minimum of twenty-one public school students 

attend the school.  N.J.A.C. 6A:23A-18.3.  Petitioner filed an application seeking 

approval in April 2014.  Phase I of the application process was met by May 6, 2014 

leaving only a sufficient determination of need.  On or about June 30, 2014 the 

Lakewood School District submitted Attachment C, Local School Districts’ Assessment 

Survey Response Form (P-1) to the DOE as part of petitioner’s application process.  

The document was signed by Laura Winters, the Superintendent of Schools and Eli 

Freund, the District’s Supervisor of Child Study Teams and listed by initials twenty-one 

students who were currently at petitioner’s facility and would continue in the 2014–2015 

school year.  This contradicted petitioner’s application which informed DOE “The 

Special Children’s Center Preschool (Center) currently educates thirty-eight preschool 

children with disabilities from the Lakewood Public Schools (Lakewood).”  Presumably 

to resolve this disparity the DOE Commissioner’s Office dispatched John Worthington, 

the Manager of Policy and Planning, to investigate this issue. 

 

 Instead of checking with the DOE’s county office which is supposed to have a 

record of all out-of-district placements, a meeting was arranged with the Lakewood 

District.  Mr. Worthington directed Dr. Dolores Walther, the Acting Coordinator of 

Dispute Resolutions and Coordinator of Complaint Investigations, to accompany him to 
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that meeting.  Her purpose was to listen, take notes, and ask follow-up questions if 

relevant.  Lakewood District was represented at that meeting by Superintendent of 

Schools, Laura Winters and Helen Tobia, the Director of Special Services.  Ms. Winters 

signed the assessment along with Eli Freund, the Supervisor of Child Study Teams.  

Ms. Tobia was not a signatory.  Mr. Worthington asked at that meeting if any names 

were missing or were the twenty-one individuals listed accurate, and whether there was 

any reason to reconsider the document.  Ms. Winters stated she did not prepare the list 

of twenty-one students on attachment C (P-1) as that was done by the District’s 

attorney Mr. Zitomer and given to her for signature.  She stated she did not know 

anything about the particular students at petitioner’s facility and signed it assuming its 

accuracy.  Ms. Tobia however believed that the twenty-one students were an inaccurate 

number as five or six of them were no longer attending the Special Children’s Center.  

That brought the number from twenty-one down to fifteen or sixteen students.  Either 

Mr. Worthington or Dr. Walther asked to see the IEPs for the children at SCC but only 

ten IEPs could be produced.  The IEPs revealed that some of the students were in an 

inclusion class with supports or in a preschool disabled class.  As a result of that 

meeting the discrepancy of what the District reported as opposed to what the petitioner 

reported increased instead of what was expected that being that additional students at 

SCC would be identified.  Mr. Worthington’s investigation seemed to end at that point.  

A reasonable effort could have been made to contact Mr. Freund who signed the 

document and inquire as to him how many students he could verify were at SCC and 

were going to continue in the 2014–2015 school year or SCC could have been 

contacted directly and/or visited to physically see the students in attendance and/or 

review their records to determine the accuracy of the thirty-eight or thirty-nine students 

that they claimed to be in attendance.  This did not happen.  And one must questions 

the gross inefficiency in which this investigation took place.  In addition, in the early part 

of August 2014 Dr. Walther informed Mr. Worthington that she was aware at that time 

that there were at least thirty-one preschool disabled students attending SCC.  Mr. 

Worthington acknowledged receiving that information.  In spite of the DOE having that 

information a denial letter was sent to SCC on August 25, 2014 by Susan Martz the 

Assistant Commissioner denying the 2014 application for approval based on the needs 

assessment surveys submitted to OSEP did not reflect the minimum of twenty-four 
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potential student placements at SCC.  DOE has not explained why they did not review 

their own county office’s records, did not question Mr. Freund, did not physically count 

the number of children from Lakewood at SCC or did not examine the student records 

and IEP’s in SCC’s files as the later would have given Mr. Worthington an accurate 

number upon which the DOE could make a supportable determination of need.  While 

one could argue an incomplete investigation is simply inefficient and/or negligent work 

one must conclude capriciousness in the denial of August 25, 2014 when the DOE 

knew directly from Dr. Walther that there were at least thirty-one students attending the 

Special Children’s Center. 

 

 As a result of that denial a petition was filed by SCC on September 24, 2014 

seeking further review of the needs assessment, to complete the review of SCC’s 

application based on the needs assessment review and for a finding that DOE acted in 

a biased and arbitrary fashion.  The answer was filed by DOE on November 4, 2014.  

The Lakewood BOE was permitted to intervene on February 10, 2015.  In furtherance 

of a motion, on or about February 9, 2015, Mr. Eli Freund submitted an affidavit as the 

Supervisor of Special Services for the Lakewood Board of Education indicating that 

SCC educates thirty-eight Lakewood students, thirty-four of which are preschool 

disabled.  In spite of now learning from the signatory on the original needs assessment 

that there were thirty-four preschool disabled students at SCC the litigation continued 

and testimony of Dr. Walther and Mr. Worthington was taken on May 5, 2015.  The 

litigation terminated on May 28, 2015 when DOE advised petitioner that they were 

preliminarily approved for the 2015–2016 and 2016–2017 school years for four classes 

for preschool disabled students and one class for multiply disabled students.  That 

notice also provided that this preliminary approval could be revoked if SCC did not 

provide documentation of a minimum average daily enrollment of twenty-four public 

school students. 

 

 Ms. Walter testified during the hearing of May 8, 2015 that all the children on P-1 

were confirmed to have IEPs at SCC in the preschool disabled self-contained program 

in the 2014–2015 school year.  She was also shown during that hearing eighteen TLS
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additional IEPs for children at SCC which brought the number at that time to thirty-nine 

students attending the preschool disabled program. 

 

LEGAL ARGUMENT 

 

 Respondent argues that because preliminary approval to operate was granted to 

petitioner effective July 1, 2015 this matter should be dismissed as moot.  “An action is 

considered moot when it no longer presents a justiciable controversy because the 

issues involved have become academic.  A case is moot when a determination is 

sought on a matter which, when rendered, cannot have any practical effect on the 

existing controversy.”  Victoria v. Board of Educ. of Woodbridge, 1982 S.L.D. 1, 5.  

However courts will hear moot cases nevertheless when the issues they raise are of 

substantial importance and are capable of repetition yet evade review.  In re J.I.S. 

Indus. Serv. Co. Landfill, 110 N.J. 101 (1988); See also Handabaka v. Div. of 

Consumer Affairs, 167 N.J. Super. 12, 14 (App. Div. 1979).  In this matter SCC’s 

license to operate is always subject to the scrutiny of the DOE.  The approval given in 

this matter was a preliminary approval only good for two years and the petitioner will 

have to continue substantiating a daily enrollment of at least twenty-four students.  

During this process they may well be faced with again dealing with the issue of being 

denied continued approval based on unknown or known incorrect information relied 

upon by the DOE and is therefore subject to repetition.  In addition this issue is of 

substantial importance because of the waste of judicial resources, the expense in filing 

and prosecuting this appeal, and the substantial expenditure of resources in defending 

the indefensible on the part of the DOE after it knew it had relied on incorrect 

information.  Furthermore this matter I find to be of substantial importance also for the 

reason that it hopefully will affect public policy by henceforth having applicants under 

OSEP’s review be treated fairly, openly, honestly and efficiently in the application 

process.  For those reasons I CONCLUDE that this matter is not moot but the issues 

raised are of substantial importance and are capable of repetition. 

 

 As to petitioner’s demand for a finding that DOE operated in a biased and 

arbitrary fashion I do not find that any bias has been demonstrated on the part of 
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respondent.  I cannot find however that it did not act arbitrarily, capriciously, or 

unreasonably.  In fact I find it operated in all three of those manners.  Its investigation 

was a sham, and its conclusion was contrary to the facts before it.  While I cannot find 

any fault with Assistant Commissioner Martz because there have been no facts 

submitted that she was aware of the knowledge and actions of Mr. Worthington, that 

does not excuse the conduct of the DOE. 

 

CONCLUSION 

 

 For the reasons set forth above I CONCLUDE that the DOE acted in an arbitrary 

fashion when it incorrectly decided the issue of Phase II based on information it knew 

was incorrect.  And I hereby ORDER that this matter be concluded in accordance with 

the findings set forth herein. 

 

 I hereby FILE this initial decision with the COMMISSIONER OF THE 

DEPARTMENT OF EDUCATION for consideration. 

 

 This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized 

to make a final decision in this matter.  If the Commissioner of the Department of 

Education does not adopt, modify or reject this decision within forty-five days and 

unless such time limit is otherwise extended, this recommended decision shall become 

a final decision in accordance with N.J.S.A. 52:14B-10. 
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 Within thirteen days from the date on which this recommended decision was 

mailed to the parties, any party may file written exceptions with the COMMISSIONER 

OF THE DEPARTMENT OF EDUCATION, ATTN:  BUREAU OF CONTROVERSIES 

AND DISPUTES, 100 Riverview Plaza, 4th Floor, PO Box 500, Trenton, New Jersey 

08625-0500, marked "Attention:  Exceptions."  A copy of any exceptions must be sent 

to the judge and to the other parties. 

 

 

 

November 17, 2016    

DATE   JOHN SCHUSTER III, ALJ 

 

Date Received at Agency:  November 17, 2016  

 

Date Mailed to Parties:    

 
/cb 
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APPENDIX 

 

WITNESSES 

 

For petitioner: 

 Dolores Walther 

 John Worthington 

 

For respondent: 

 None 

 

For intervenor: 

 None 

 

 

EXHIBITS 

 

For petitioner: 

 P-1 Attachment C, dated June 30, 2014 

 P-2 Attachment C, dated March 13, 2015 

 P-3 Letter from Chaya Bender to Dr. Walther 

 

For respondent: 

 None 

 

For intervenor: 

 None TLS


